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This issue of Popular Government is devoted to the sub- 
ject of immigration. A small portion of the issue deals with 
immigration in its technical sense—that is, the circum- 
stances in which noncitizens may enter and remain in the 
United States. The scope of the discussion is far broader, 
however, as are the responsibilities of state and local gov- 


ernment. North Carolina is becoming more and more of a 


2 A Profile of Hispanic Newcomers to 
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James H. Johnson, Jr., Karen D. Johnson- 
Webb, and Walter C. Farrell, Jr. 
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Alison Brown 

GUIDE TO IMMIGRANTS’ ELIGIBILITY FOR 
PUBLIC BENEFITS IN NORTH CAROLINA 

Jill D. Moore 


melting pot, attracting members of many racial and ethnic 
groups. The state’s growing Latino population is a diverse 
segment in itself, in terms of country of origin, citizenship 
status, culture, income, and education. The articles in this 
issue discuss some challenges—and opportunities—that 
this growing diversity poses to government and to North 


Carolina in general. —John Rubin 


Overcoming Language Barriers to 
Health Care 
Jane Perkins 


Housing Discrimination against 
Hispanics in Private Rental Markets 
Anita R. Brown-Graham 


Helping Children Reach Their Potential 
ONE SCHOOL’S EXPERIENCE 
Kerry Clement 


On the Cover The images of these smiling first-graders 
convey North Carolina’s growing ethnic diversity. The 
children have gathered on a richly colored rug that displays 
a map of the United States. Photo by Will Owens. 
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Profile 
Hispanic Newcomers 


KAREN D. JOHNSON-WEBB, 
AND WALTER C. FARRELL, JR. 


istorically, whites, blacks, and Native Americans have consti- 
tuted a numerical majority of the population of North Caro- 
lina and the South generally. In recent years, however, 
population growth driven by immigration has dramatically 
transformed the racial and ethnic composition of the state and the 
region. Over the past two decades, newcomers to the state and the 
region have included substantial numbers of people who either were 
born in, or are offspring or descendants of people who were born in, 
Mexico, another Latin American country, or Southeast Asia. Between 


the two demographic groups represented by the newcomers, Hispanics 
constitute the larger and therefore the more visible one. 

In this article we provide a general overview of the size and the com- 
position of North Carolina’s Hispanic newcomers, describe their settle- 
ment patterns, and assess the response of other North Carolinians to the 
influx. We conclude by discussing several issues that must be addressed 
if the state is to avoid some of the tensions and the conflicts that have 
accompanied the settlement of Hispanics in communities like Los Ange- 
les that have traditionally been gateways for immigrants. 


HOW MANY HISPANICS ARE THERE IN NORTH CAROLINA? 


Historically, Hispanics have settled in the southwest United States— 
mainly in Texas, New Mexico, Arizona, and California.- Until recently, 


— on ) Johnson is William Rand Kenan, Jr. Distinguished Professor of Management and 
¢ Sociology, Johnson-Webb is a doctoral candidate in geography, and Farrell is a pro- 
fessor of social work and public health. All are at UNC-CH 
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only three states outside the Southwest—New York, 
New Jersey, and Florida—had large concentrations of 
this group. Since the early 1980s, however, a major 
redistribution of the Hispanic population has been 
afoot.’ In the early 1990s, several states in the Midwest 
and the South experienced sharp increases in their 
Hispanic populations, their rates of growth outpacing 
those in the traditional gateway communities of the 
United States.’ 

North Carolina is one of these newly emerging mag- 
nets for Hispanics.’ According to the most recent State 
of the South report, five of the thirty U.S. counties that 
experienced the most rapid growth in their Hispanic 
population between 1990 and 1996 were located in 
North Carolina—Wake, Mecklenburg, Forsyth, Guil- 
ford, and Durham (in order of percentage of growth, 
highest first).° The most current population estimates, 
compiled by the U.S. Census Bureau, indicate that 
North Carolina’s Hispanic population increased by 
95 percent between 1990 and 1997, from 76,726 to 
149,390. During the same period, the Hispanic popula- 
tion of the entire United States and of the South in- 
creased by 31 percent and 35 percent, respectively. 
Moreover, North Carolina’s total population increased 
by only 12 percent. (See Table 1.) 

Nevertheless, the influx of Hispanics into North 
Carolina actually began before the early 1990s. During 
the 1980s the state’s Hispanic population grew far 
more rapidly (35 percent) than its white (12 percent), 
black (10 percent), Native American (24 percent), and 
total (13 percent) populations. By 1990 the number 
had reached 76,726. 

In terms of this broader time span—1980 to 1997— 
the state’s Hispanic population increased by 164 per- 


cent. By comparison the state’s white, black, Native 


American, and total populations grew by only 26 per- 
cent, 25 percent, 48 percent, and 26 percent, respec- 
tively.. The rates of Hispanic population change for 
the nation and for the South were 101 percent and 105 
percent, respectively, during this time span. In 1997, 
according to estimates compiled by the U.S. Census 
Bureau, nearly 150,000 Hispanics were living in North 
Carolina.’ 

Breaking down the U.S. Census Bureau’s 1997 esti- 
mates of North Carolina’s total and Hispanic popu- 
lations by age and sex reveals some striking contrasts 
(see Figure 1). It is immediately apparent that the His- 
panic population is much younger than the total popu- 
lation. Thirty-seven percent of the Hispanic population 
is under age eighteen compared with 25 percent of the 
total population. A similar disparity exists for the popu- 


lation ages eighteen through thirty-five. Nearly 40 per- 
cent of the Hispanics are in this age group but only 27 
percent of the total population. Combining the statis- 
tics for these two age groups shows that 77 percent of 
the state’s Hispanic population is age thirty-five or 
under whereas only 52 percent of the state’s total popu- 
lation fits this age profile. For the elderly population 
(age sixty-five and up), the disparity is in the opposite 
direction. That is, there is a higher concentration of 
elderly people in the total population (13 percent) than 
in the Hispanic population (4 percent). Given the fact 
that young people are more inclined to migrate or im- 
migrate than older people, the foregoing statistics, 
which hold for both the male and the female popula- 
tion of North Carolina, should not be surprising. More- 
over, because most of the female Hispanic newcomers 
are in their peak childbearing years, the potential for 
continued growth of the state’s Hispanic population is 
enormous. 

The following statistics are indicative of this growth 
potential. Data compiled by the Office of Minority 
Health in the North Carolina Department of Health 
and Human Services reveal that Hispanic births in the 


Figure 1. Distribution of North Carolina Population, by 
Age and Sex, 1997 


[—] 65 years old and up GHB 18-35 years old 
[_] 51-64 years old MM Less than 18 years old 
[ 36-50 years old 


Source: U.S. Bureau of the Census, Population Division, Population 
Estimates Program, Estimates of the Population of Counties by 
Hispanic Origin, Age, and Sex: July 1, 1997 (Washington D.C.: Sept. 4, 
1998). 
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Table 1. Population Change by Race/Ethnicity for the United States, the South, and North Carolina, 1980-97 


White 


Black 


Hispanic 


American 
Indian 


Asian and 
Pacific 
Islander 


Total 


U.S. Population 

1980 188,371,622 
1990 199,686,070 
1997 221,334,048 


U.S. Percentage Change 
1980-90 6.0% 
1990-97 10.8 
1980-97 17.5 


South Population 

1980 58,960,342 
1990 65 582,199 
1997 76,670,967 


South Percentage Change 
1980-90 11.2% 
1990-97 16.9 
1980-97 30.0 


North Carolina Population 

1980 4,457,507 
1990 5,008,491 
1997 5,594,769 


North Carolina Percentage Change 


1980-90 12.4% 
1990-97 11.7 
1980-97 25.5 


26,495,025 
29,986,060 
33,947,084 


13.2% 
13.2 
28.1 


14,047,807 
15,828,888 
18,138,300 


12.7% 
14.6 
29.1 


1,318,857 
1,456,323 
1,642,980 


10.4% 
12.8 
24.6 


14,608,673 
22,354,059 
29,347,865 


53.0% 
313 
100.9 


4,473,966 
6,767,021 
9,149,384 


51.3% 
35.2 
104.5 


56,667 
76,726 
149,390 


35.4% 
94.7 
163.6 


1,420,400 
1,959,234 
2,322,044 


37.9% 
18.5 
63.5 


372,230 
556,057 
646,396 


64,652 
80,155 
95,398 


24.0% 
19.0 
47.6 


3,500,439 
1,273,662 
10,032,885 


-63.6% 
687.7 
186.6 


469,822 
1,122,248 
1,739,949 


138.9% 
55.0 
270.3 


21,176 
52,166 
92,036 


146.3% 
76.4 
334.6 


226,545,805 
248,709,873 
267,636,061 


75,372,362 
85,455,930 
94,187,161 


13.4% 
10.2 
25.0 


5,881,766 
6,628,637 
7,425,183 


12.7% 
12.0 
26.2 
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Sources: U.S. Bureau of the Census, Census of Population and Housing 1980 (Washington, D.C.: April 1982); Census of Population and 
Housing 1990, Summary Tape File 1C (Washington, D.C.: April 1992); Population Division, Population Estimates Program, Estimates of 
the Population of Counties by Race and Hispanic Origin: July 1, 1997 (Washington, D.C.: Sept. 4, 1998). 


Note: The South Census Region includes Alabama, Arkansas, Delaware, District of Columbia, Florida, Georgia, Kentucky, Louisiana, 
Maryland, Mississippi, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, Virginia, and West Virginia. 


state increased by 294 percent between 1990 and 1997. 
In 1997—a year when the Hispanic population made 
up only 2 percent of the state’s population—Hispanic 
births (6,017) accounted for 5.7 percent of all births 
(106,428) in North Carolina. Statistics generated by the 
North Carolina Department of Public Instruction re- 
veal that approximately 33,000 Hispanic children were 
enrolled in the state’s public schools in the 1997-98 
academic year—a 250 percent increase over the previ- 
Before the 1980s most Hispanics migrating 
to North Carolina were seasonal, male agricultural 


ous year. 


workers. The foregoing data suggest that a large pro- 
portion of the more recent arrivals probably have 
brought along family members, including spouses and 
children, and that they have come to stay. 

Given the U.S. Census Bureau’s history of under- 
counting minority and inner-city populations and un- 
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documented aliens,'' the statistics just cited probably 
greatly underestimate the size of North Carolina’s His- 
panic population. The estimates derived by the Divi- 
sion of Women and Children’s Health, North Carolina 
Department of Health and Human Services, probably 
are more accurate than the U.S. Census Bureau's esti- 
mates. On the basis of a survey conducted by that divi- 
sion at the time of the rubella outbreak in the state 
in 1996, the department estimated that the state’s 
Hispanic population totaled nearly 230,000.'° Other 
recent estimates place North Carolina’s Hispanic 
population at 315,000." 


WHERE HAVE HISPANICS SETTLED? 


The state’s newcomers are settling mainly in two types 
of communities: (1) metropolitan’ or “urban crescent” 


he. 
4 
9.8% 
7.6 
18.1 
‘ 
: 
49.4% 
16.2 
73.7 


communities along the I-85 corridor, where most of 
North Carolina’s employment growth has occurred 
over the last fifteen years; and (2) the military com- 
plexes in Onslow County (Camp Lejeune) and Cum- 
berland County (Fort Bragg and Pope Air Force 
Base).'° Together these communities were home to al- 
most half of the state’s Hispanic population in 1997 
(see Figure 2). 

However, analyses of 1997 county-level birth records 


suggest that Hispanics are beginning to settle in signifi- 


cant numbers beyond those areas. In fact, in 1996 the 
highest concentrations of Hispanic births occurred in 
five of the state’s nonmetropolitan counties: Duplin 
(25.8%), Lee (19.9%), Montgomery (17.6%), Sampson 
(15.9%), and Greene (13.6%) (see Figure 3).'°In each of 
these jurisdictions, the Hispanic proportion of all births 
was considerably higher than the Hispanic proportion 
of all births in the state as a whole (5.7 percent). In only 


Figure 2. Distribution of North Carolina 
Hispanic Population, by County, 1997 


@ 11-16% 
5-10% 
1-4% 

<1% 


two of the state’s metropolitan counties—Chatham 
(17.0 percent) and Yadkin (12.0 percent)—was the per- 
centage considerably higher than the statewide propor- 
tion. In short, these data suggest that Hispanics are 
settling throughout the state, in rural and urban com- 
munities. 


WHERE ARE HISPANICS COMING FROM? 


Additional information to determine where Hispanics 
are coming from will not be available until the 2000 
census is completed. But data from the 1990 Census 
Public Use Microdata Samples (PUMS) file suggest 
that Hispanic newcomers, or “in-migrants,” to North 
Carolina are coming from two types of communities: 
Hispanic gateway communities in the United States, 
and other countries.'’ Between 1985 and 1990, the larg- 
est numbers of Hispanic in-migrants to North Carolina 


Source: U.S. Bureau of the Census, Population Division, Population Estimates Program, 
Estimates of the Population of Counties by Race and Hispanic Origin: July 1, 1997 


(Washington, D.C.: Sept. 4, 1998). 


Note:The bold boundary denotes a metropolitan county, 1999. 


Figure 3. Percentage of North Carolina 
Hispanic Births, by County, 1996 


13.6-25.8% 
® 6.6-13.6% 
2.7-6.6% 

0-2.7% 


Catawba 


JRockingnam 


Granville 


Guilford 


David: 


Rowan 


Lincoin 


Mecklenburg 


Source: Data from Center for Health Statistics, N.C. Department of Health and Human 


Services, 1997. Compiled and prepared by Andrea Bazan-Manson, Office of Minority Health, 
N.C. Department of Health and Human Services, April 1998. Map prepared by Karen D. 


Columbus 


Brunswick 


Johnson-Webb, Department of Geography, The University of North Carolina at Chapel Hill. 


Note:The boid boundary denotes a metropolitan county, 1999. 
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Figure 4. State of Origin of North Carolina Hispanic In-Migrants, 1990 


Number of Hispanics Migrating 
within North Carolina 


RSS) 15,022 
Number of In-Migrants 

N = 36,134 

2,600-14,999 

700-2,599 

200-699 


1-199 


Number of In-Migrants Not 
Included in Preceding Figures 
N=9,412 
District of Columbia = 123 
Alaska = 118 
Hawaii = 298 
Abroad = 8,873 


Source: U.S. Bureau of the Census, “Census of Population and Housing, 1990: Public Use Microdata Samples,” in Technical Documentation 
(Washington, D.C.: U.S. Government Printing Office, 1993). Map produced by Karen D. Johnson-Webb, Department of Geography, The University 
of North Carolina at Chapel Hill. 

Note: In-migrants are Hispanics who are five years old and up who indicated a different county of residence in 1985. The number migrating within 
North Carolina represents Hispanics who are five years old and up who indicated a different North Carolina county of residence in 1985. Addition- 
ally, 23,474 Hispanics were nonmovers or less than five years old. 


came from California, Texas, Florida, and New York, 
each accounting for 2,600 to 15,000. The next-largest 
numbers—700 to 2,600 each—arrived from New Jer- 
sey, Virginia, and Georgia. From 200 to 700 each came 
from another thirteen states. (See Figure 4.) 
\ccording to the PUMS data, 8,873 Hispanics 
moved to the state from abroad between 1985 and 
1990. Unfortunately the PUMS file does not identify 
specific points of origin for these international in- 
migrants. It contains information pertaining only to 
their ethnic ancestry. However, those data provide in- 


sights into where the Hispanic newcomers from abroad 


originated. We describe them in the next section. 

Most of the Hispanics are coming to North Carolina 
to take advantage of employment opportunities in the 
state’s booming economy.'> Given that the economic 
boom began in the early 1980s and continues today, it 
is reasonable to surmise that the influx of Hispanics 
from other states and other countries has intensified 
during the 1990s. Nonetheless, we must await the re- 
sults of the 2000 census before we can confirm the rela- 
tive magnitude of the flows. One thing is certain, how- 
ever: North Carolina’s Hispanic population is growing 
rapidly, and only part of the growth can be explained 
by high birth rates among Hispanics who already live in 
the state. 
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WHO ARE THE HISPANIC NEWCOMERS? 


Like information on Hispanic interstate and interna- 
tional flows into North Carolina, detailed, up-to-date 
data on the ethnic and socioeconomic characteristics 
of the Hispanic newcomers must await completion of 
the 2000 census. Yet insights can be discerned from 
the 1990 PUMS data. In terms of ethnic origin, His- 
panics of Mexican descent constituted the largest 
group of in-migrants to North Carolina between 1985 
and 1990—43 percent. Puerto Ricans made up the sec- 
ond-largest group, accounting for 20 percent. Smaller 
percentages of Cubans, Central Americans, South 
\mericans, Dominicans, and other Hispanics ac- 
counted for the balance. (See Figure 5.) Puerto Ricans 
appeared to be overrepresented in the military 
towns."’ 

With regard to citizenship status, 69 percent of the 
Hispanics arriving in North Carolina between 1985 and 
1990 were born in the United States, Puerto Rico, or 
another U.S. territory and therefore were presumably 
U.S. citizens. Three percent more were born abroad to 
American parents and therefore were presumably U.S. 
citizens too. Another 10 percent were naturalized citi- 
zens. Only 18 percent were not U.S. citizens. (See Fig- 
ure 6.) In 1990 the highest proportions of Hispanics 
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Figure 6. Citizenship of Hispanic In-Migrants to 
North Carolina, 1990 


Figure 5. Ethnicity of Hispanic In-Migrants to 
North Carolina, 1990 


Not a U.S. 


Mexican 43% rer 
citizen 18% 


Other 17% 
Dominican 
1% 


South 
American 6% 


Naturalized 10% 


Central 
American 7% ise Born abroad 
to American _— 
parents 3% 


Born in Puerto Rico, 


U.S. Virgin Islands, : 
Guam 7% Born in U.S. 62% 


Puerto Rican 20% 


Source: U.S. Bureau of the Census, “Census of Population Source: U.S. Bureau of the Census, “Census of Population 
and Housing, 1990: Public Use Microdata Samples,” in and Housing, 1990: Public Use Microdata Samples,” in 

Technical Documentation (Washington, D.C.: U.S. Govern- Technical Documentation (Washington, D.C.: U.S. Govern- 
ment Printing Office, 1993). ment Printing Office, 1993). 


who were born in the United States were in Onslow 
County (74.8 percent of all the Hispanics in that 
county) and the Piedmont Triad (64.1 percent of all 
the Hispanics in that area). Charlotte/Mecklenburg 
County (25.3%) and the Research Triangle (27.2%) had 
the greatest concentrations of Hispanic newcomers 


who were not U.S. citizens.” 

In terms of years of school completed, the 1990 cen- 
sus revealed that North Carolina Hispanics, 43 per- 
cent of whom had less than a high school diploma, are 


generally less well educated than the state’s popula- 
tion as a whole, 40 percent of whom had less than a 


high school diploma (see Figure 7). However, the 


Hispanics who have settled in the Triangle area are 


generally better educated than the statewide His- 


panic population, one-quarter of them having com- 


pleted college. The highest percentage of those 


with a high school diploma or some college educa- 
tion have settled in Onslow County and the 
Fayetteville/Fort Bragg/Cumberland County 


areas.” 


WHAT KINDS OF JOBS ARE THE HISPANIC 
NEWCOMERS GETTING? 


Most of what is known about Hispanic em- 
ployment patterns in North Carolina (outside 


In photographic collages like the one at right, 
photographer-artist Susan Simone tries to capture * 


the vibrancy and the spirit of the growing 


Hispanic community. 
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Source: U.S. Bureau of the Census, “Census of Population and Hous- 
ing, 1990: Public Use Microdata Samples,” in Technical Documentation 
(Washington, D.C.: U.S. Government Printing Office, 1993). 


Figure 7. Level of Education of Hispanic In-Migrants to 
North Carolina, 1990 
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of agricultural work) is based on studies of specific in- 
dustries (for example, poultry and hog processing) or of 
local communities that have experienced a significant 
influx of Hispanics in recent years (for example, Siler 
City in Chatham County and Charlotte in Meck- 


\ Christmas tree worker in western North Carolina 
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lenburg County).~- To date, no systematic efforts have 
been undertaken to assess the overall employment 
impact of Hispanic migration to North Carolina. 

To address this issue, we created an employment 
profile of the Hispanic population of North Carolina 
using 1990 PUMS occupational data. Although these 
data are somewhat dated, they are the best and most re- 
liable source of information on the statewide employ- 
ment patterns of North Carolina’s Hispanic popu- 
lation. For our purposes, we grouped occupations into 
the following categories, as defined by the U.S. Census 
Bureau: 


® Primary activities, including agriculture, forestry, 
and fisheries 
Transformative activities, including manufactur- 
ing and construction 
Distributive services, including transportation, 
communication, and wholesale and retail trade 
Producer services, including finance, insurance, 
real estate, and business services 
Personal services, including entertainment, re- 
pairs, and eating and drinking 
Social services, including health care, education, 
and government 
\ctive military service, including active status in 
a branch of the U.S. military 


We broke down our data according to Hispanic 
settlement patterns: those who resided in the two mili- 
tary communities and those who resided in the I-85 
corridor communities (see Figure 8). For comparison 
we also examined the statewide distribution of both 
total Hispanic employment and total employment. 

Several patterns are apparent in these data. First, 
contrary to popular stereotypes, Hispanic workers were 
widely dispersed in the North Carolina economy in 
1990. The statewide distribution indicates that North 
Carolina Hispanics were overrepresented in primary 
activities—as Hispanics are in communities outside 
North Carolina that have a substantial Hispanic pres- 
ence. But unlike Hispanic workers in many other such 
communities, they also are overrepresented in social 
services and military service, occupations that pay 
higher wages. In addition, although Hispanics are 
underrepresented by statewide standards, they are sub- 
stantially represented in transformative activities, espe- 
cially construction. 

The occupational distributions in the two types of 
communities that served as magnets for Hispanic in- 
migration between 1985 and 1990—military settings 
and the I-85 corridor communities—show radically dif- 
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ferent patterns. In the military settings, Hispanics are 
greatly overrepresented in military service occupations 
and underrepresented in all other occupational catego- 
ries. In the I-85 corridor communities, Hispanics are 
overrepresented in the other occupational categories, 
compared with the pattern in military settings. Thus 
the typical image of a migrant farm worker or a garden- 
er no longer applies to North Carolina’s Hispanic new- 
comers. They are distributed throughout the state’s 
economy, in both high- and low-wage occupations. 


HOW DO LONG-TERM RESIDENTS RESPOND TO 
HISPANIC NEWCOMERS? 


Considerable tensions and conflicts over jobs, hous- 
ing, schools, and other goods and services have accom- 
panied the influx of Hispanics into gateway com- 
munities.~* Anecdotal evidence and media accounts 
suggest that the same types of tensions and conflicts 
are emerging in North Carolina as the state’s Hispanic 
population expands. To gauge public attitudes toward 
Hispanic newcomers systematically, we analyzed data 
from the Spring 1996 Carolina Poll, conducted by The 
University of North Carolina at Chapel Hill’s School 


of Journalism. It posed the following four questions 


(among others) to a sample of 655 North Carolinians: 


1. How comfortable are you with the influx of 

Hispanics into the state? 

. How would your neighbors feel about Hispanics 
moving into your neighborhood? 

. How comfortable are you around people who 
are not speaking English? 

. How comfortable are you with the influx of 
northerners into the state? 


(For a summary of the answers of all survey respondents 
and a breakdown of responses by selected socioeco- 
nomic and demographic characteristics, see Table 2.) 

In general, North Carolinians harbor negative feel- 
ings about the influx of Hispanics. Nearly half (42 per- 
cent) stated that they were uncomfortable with the 
increasing presence of Hispanics, about two-thirds (67 
percent) said that they thought their neighbors would 
not approve of Hispanics moving into their neighbor- 
hood, and more than half (55 percent) said that they did 
not feel comfortable around people who do not speak 
English. Respondents did not express these sentiments 
at such high levels toward non-Hispanic in-migrants 
from the North. Only 26 percent said that the influx of 
northerners made them uncomfortable. 

Significantly more North Carolinians who had no 
high school diploma (49 percent) were negative about 
the influx of Hispanics than were their more educated 
counterparts (35 percent). Also, more North Carolin- 
ians who lived in nonmetropolitan areas (45 percent) 
were negative about the Hispanic influx, compared 


Figure 8. Employment Distribution of North Carolina 
Hispanic Workforce and Total Workforce, 1990 
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Source: U.S. Bureau of the Census, “Census of Population and Hous- 
ing, 1990: Public Use Microdata Samples,” in Technical Documentation 
(Washington, D.C.: U.S. Government Printing Office, 1993). 

Note: A very small percentage is unemployed, not shown in the figure. 
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Table 2. Selected Results of Spring 1996 Carolina Poll 


Negative 
Negative Attitude of 
Attitude Neighbors 
about about 
Influx of Influx of 
Hispanics Hispanics 
% % 


Negative 
Attitude 
about 
Influx of 
Northerners 
% 


INDICATOR 
All Respondents 


Age 
Less than 35 years old 
35 years old or more 


High School Graduate 
Yes 
No 


Years of Education 
Less than 12 years 
12 years or more 


Marital Status 
Married 
Not married 


Political Affiliation 
Democrat 

Republican 
Independent and other 


Employment 
Full-time 
Part-time 
Unemployed 
Other 


Race 
Black 
White 
Other 


Gender 
Male 
Female 40* 


Metropolitan/Nonmetropolitan 
Metropolitan 39* 
Nonmetropolitan 45 


Region 
Coastal 
Piedmont 
Mountain 


Registered to Vote 
Yes 
No 


State of Residence at Age 16 
North Carolina 
Other 


Consider Self Southerner 
Yes 
No 


13 


28* 
17 


Source: Spring 1996 Carolina Poll (Chapel Hill, N.C.: Institute for Research in the Social 
Sciences, The University of North Carolina at Chapel Hill, 1996). Number of North Caro- 


linians in the sample = 655. 
*Statistically significant difference. 
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with those who lived in the state’s metropoli- 
tan areas (39 percent). Significantly more of 
those who considered themselves to be South- 
erners and those who lived in the state at age 
sixteen, compared with newcomers to the re- 
gion, harbored negative attitudes about His- 
panics (46 percent and 49 percent respectively, 
versus 26 percent), and about northerners (28 
percent and 30 percent respectively, versus 13 
percent). 

Responses varied significantly by region, 
but the pattern was not clear-cut. More of 
those in the Piedmont (45 percent) were un- 
comfortable with the Hispanic influx, com- 
pared with those on the coast (35 percent) and 
those in the mountains (37 percent). Almost 
equal proportions of residents of all three re- 
gions felt strongly that their neighbors would 
be uncomfortable with Hispanics moving into 
the neighborhood: mountain residents, 67 per- 
cent; coastal residents, 65 percent; and Pied- 
mont residents, 66 percent. More residents of 
the coastal region (46 percent) appeared to be 
negative about non-English-speaking people, 
compared with Piedmont residents (33 per- 
cent) and mountain residents (42 percent). 

Significantly more of those who were unem- 
ployed (60 percent) expressed negative atti- 
tudes toward the Hispanic influx than did their 


counterparts who were employed full-time (44 


percent) and part-time (29 percent). When 
asked how their neighbors would feel about 
Hispanics moving into their neighborhoods, 
more whites than blacks (69 percent to 54 per- 
cent) expressed negative attitudes. More of 
those who were registered to vote had negative 
attitudes toward non-English-speaking new- 
comers than did those who were not registered 
to vote (56 percent to 52 percent). More males 
than females (44 percent to 40 percent) had 
negative attitudes toward the Hispanic influx. 
Further, more Republicans than Democrats or 
independents (66 percent, 46 percent, and 53 
percent, respectively) harbored negative feel- 
ings toward non-English-speaking newcomers. 

These responses and attitudes do not bode 
well for North Carolina Hispanics. Nearly one- 
half of them live in the communities that are 
magnets for migration. The I-85 corridor com- 
munities lie within the Piedmont, and more 
residents of this region (45 percent) expressed 


4 
Negative 
Attitude 
about Non- 
English- 
Speaking 
People 
x % 
42 67 55 26 
41 70 56 31 
42 66 55 24 
49* 71 59* 28* : 
49 69 55 29 
41 67 55 24* 
44 68 58 29 
37 65 50 21 2 
43 67 46 50 
45 69 66 32 < 
40 68 53* 40 4 
44* 70 41* 27* 
: 29 71 50 35 J 
60 60 33 13 
39 63 42 16 
meh 38 54* 51 23 
44 69 57 26 
26 55 44 27 
70 59 29 
65 52 24 
66 55 26 
69 55 27 
35* 65 46 30 : 
45 66 33 22 
37 67 42 37 re 
40 76 52 24 
26 59 47 = 
28 62 46 


negative attitudes, compared with residents of the 
coastal region (35 percent) and the mountain region (37 
percent). Generally, however, more nonmetropolitan 
respondents had negative attitudes toward Hispanics 
than did metropolitan respondents (45 percent to 39 
percent). This may be fortunate for the large number 
of Hispanic newcomers who are concentrated in met- 
ropolitan areas in North Carolina. The negativity of un- 
employed North Carolinians about the Hispanic influx 
suggests that ethnic tensions related to the labor mar- 
ket may be festering. 

The range of groups that expressed negative feelings 
about Hispanics is very broad. What is alarming is how 
openly these views were expressed. Respondents tend 
to temper their responses when similar questions are 
posed about blacks, in all probability to avoid appearing 
racist.-° Yet these same concerns do not appear to be 
present when they are discussing immigrants—in this 


case, Hispanics. 


WHAT DOTHESE FINDINGS TELL US? 


From the preceding analyses, we can make the follow- 
ing generalizations about North Carolina’s Hispanic 
population during the past two decades: 


It has grown rapidly. 

It is relatively young, which means that the po- 
tential for continued growth through natural 
increase, not to mention continued in-migration 
of other Hispanics, is great. 

Hispanics are arriving in North Carolina from 
other states in the United States and directly 
from other countries. 

Hispanics have begun to settle in metropolitan 
areas in the state, but county-level birth statistics 
suggest that they also are beginning to settle in 
nonmetropolitan areas throughout the state. 
Hispanic newcomers are concentrated in low- 
paying primary, transformative, and service jobs. 
There is considerable opposition to the Hispanic 
influx among long-term residents of the state. 


WHAT ARE THE IMPLICATIONS OF THE FINDINGS? 


These findings have several practical and policy impli- 
cations. First, North Carolina communities urgently 
need to develop human relations policies to deal with 
the negative attitudes toward Hispanic newcomers 
uncovered in the Carolina Poll. If such attitudes exist 
in times of economic growth and prosperity, one can 
imagine the depth and the intensity of the backlash 


should the state’s economy experience a downturn. 
Initiatives to nurture and improve relations between 
Hispanic newcomers and long-term residents will en- 
hance North Carolina’s image as a world-class commu- 
nity and its competitiveness in the global marketplace. 

Second, in attempting to design effective human 
relations policies, state and local policy makers must 
recognize the diversity that exists within the Hispanic 
newcomer population. Recognition of this diversity 
will help North Carolinians provide better services to 
Hispanics and integrate Hispanics more readily into 
southern culture. Although most Hispanics settling in 
North Carolina are of Mexican ancestry, they come 
from different parts of Mexico, ranging from geo- 
graphically isolated rural villages to Mexico City, one of 
the oldest, most populous, and most cosmopolitan cit- 
ies in the Western Hemisphere. Other Hispanic new- 
comers are from communities in Central America or 
other parts of Latin America with unique ethnic and 
cultural backgrounds. And although the Hispanic new- 
comers from other U.S. jurisdictions, such as Califor- 
nia, Texas, and New York, are likely to be familiar with 
\merican culture and institutions, they may not fully 
understand southern culture. 

Third, in an era of dwindling revenues from state 
and federal sources, local governments will have to 
develop innovative ways to deal with the increased 
demand for social and public services that accompanies 
an influx of immigrants into a community. Given the 
demographic and social makeup of the Hispanic new- 
comer population, described earlier, the demand for 
health care and education services, including English- 
as-a-second-language classes, will increase sharply. This 
will be a major challenge for the nonmetropolitan 
counties where Hispanic births are on the rise. Already, 
many of these communities are showing signs that they 
are ill equipped to handle service provision for their 
long-term residents, many of whom, like the Hispanic 
newcomers, are members of North Carolina’s growing 
legion of the working poor.* 

In June 1998, Governor James B. Hunt, Jr., signed an 
executive order creating an Advisory Council on His- 
panic/Latino Affairs (see page 16). What is needed now 
is a strategic, long-range plan that will allow this advi- 
sory council, in collaboration with other state and local 
community stakeholders, to mobilize the requisite re- 
sources to address the practical and public policy issues 
associated with the increasing diversity of North 
Carolina’s population. Only through such efforts will 
the state be able to enjoy the fruits of its growing His- 


panic presence. 
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une 1998 Governor 
James B. Hunt, Jr., signed 
an executive order creating 
the state Office of Hispanic/ 
Latino Affairs, the Advisory 
Council on Hispanic/Latino 
Affairs, and the position of 
director of Hispanic/Latino 
Affairs. The Office of His- 
panic/Latino Affairs, a divi- 
sion of the state Office of 
Minority Affairs, is part of 
the Office of the Governor 
and is housed in the Execu- 


tive Building in Raleigh. Its 
purpose is to coordinate and 
develop state and local pro- 


grams to meet the needs of 


North Carolina’s Hispanic/ 


Latino residents. 

In September 1998 Governor 
Hunt appointed H. Nolo Martinez, a 
member of the faculty at North 
Carolina State University, as director 
of Hispanic/Latino Affairs. In this 


position Martinez oversees the work 


Helping Hispanics 


An Interview with H. Nolo Martinez 


of the Office of Hispanic/Latino Af- 
fairs, staffs the Advisory Council on 
Hispanic Affairs (see sidebar, page 
16), and is special adviser to Gover- 
nor Hunt on issues related to the His- 


panic community. 


The Office of Hispanic/ 
Latino Affairs answers re- 
quests statewide for informa- 
tion about social services, 
immigration laws, the census, 
economic development, and 
other issues. In addition, Mar- 
tinez holds regularly sched- 
uled meetings twice a month 
with representatives of His- 
panic groups throughout the 
state to talk about race rela- 
tions, health and agriculture 


issues, and other concerns. At 


wenstein 


least once a month, he travels 
to farm communities to meet 
with farm workers. He also 
meets with university admin- 
istrators, employers, and 
members of Latin American 
organizations, among others. 

In a recent interview in his office 
near the governor’s, Martinez talked 
about the needs of Hispanics in 
North Carolina and how public 
policy might address them. 


This interview with Popular Government was conducted on June 2, 1999, by Eleanor Howe. Howe is a freelance writer living in 
Chapel Hill who specializes in government, public policy, planning, and medicine 
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What is the main focus of your work as director of 
Hispanic/Latino Affairs? 

Within the Hispanic community, there are a num- 
ber of groups differentiated not only by country of ori- 
gin but also by factors such as immigration status and 
language—for example, by whether or not they speak 
English and, if they don’t, by whether or not they are 
literate in Spanish. While | basically follow the 
governor's philosophy, which is to be inclusive of all 


people and to address the needs of everyone who 


speaks Spanish, realistically most of my work is to help 


individuals who are still in transition, who are not as- 
similated into the culture, and who aren’t politically 


represented. 


What are the most pressing needs, as you see them, 
for people who are still in transition? 

I used to think, and I still do to some extent, that 
language barriers and a lack of understanding of the 
culture and the government infrastructure were the 
top concerns. But the advisory council came up witha 
list of sixty issues important to Hispanics, and we cat- 
egorized those into eight areas: education; human re- 
lations; health and human services; workers’ rights; 
immigration, licensing, and documentation; economic 
development; political representation; and crime con- 


trol and public safety. 


In the area of education, is the English as a Second 
Language (ESL) program the answer to helping 
students whose English is limited or nonexistent, 
or should we be doing more? 

How best to educate students who aren’t proficient 
in English is a challenge. If kids start ESL early, the 
chances of them staying in school are higher. It takes 
about two to three years to become proficient enough 
in English to study other subjects. But if these students 
come into ESL when they are in middle school or high 
school, the chances of them staying in school are very 
low. They’re probably going to have to go out and earn 
a living before they can learn enough English for 
school. 

\nd the ESL program has been outmatched almost 
from the start. We don’t have the programs to prepare 
the teachers, and we have a higher growth rate of stu- 
dents than of ESL teachers, although the metropolitan 
areas are doing better than the rural areas. 

Related to this issue is the fact that appropriations 
for the ESL program are very low. There are about 
28,000 students in the state classified as LEP [limited 
English proficient], and probably 70 percent of those 
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are Hispanic. Last year the state appropriated $5 mil- 
lion for the ESL/LEP program. The advisory council 
is talking about spending $1,000 per child, or $29 mil- 
lion a year. I don’t think that will pass. If we get $12 
million, it will be a gain, but a lot more has to be done. 

So the council is recommending a different strategy 
in the metropolitan areas, where we have the highest 
growth. It is trying pilot programs that integrate 
English-speaking and non-English-speaking students. 
One program, in Greensboro, is a Spanish immersion 
program, in which classes like science and math are 
taught in Spanish to students whose native language is 
not Spanish. It shows that academic achievement is 
possible by teaching in the Spanish language. The 
other program, in Charlotte, is a bilingual program that 
uses English and Spanish together to teach mixed 
classes of English- and Spanish-speaking students. The 
difference between ESL and this kind of program is 
that here you’re teaching students subjects like math or 
history in their native language—in this case, Spanish. 
With ESL you're teaching the target language—En- 
glish—for an average of forty minutes per day outside 
the regular classroom. The ESL strategy helps students 
with social integration, but bilingual education helps 
them more with academic achievement, and that’s 
what I think we should be shooting for. Bilingual edu- 
cation would also be beneficial for English-speaking 
students. 


You have said that, in the areas of crime control and 
public safety, the main issue for Hispanics is 
communication. Can you elaborate? 

Many Hispanic immigrants come from countries 
that use the military to handle public safety, and 
they’re not well respected. People fear them and run 
away from them. Here the relationship between the 
police and the community is different, but many His- 
panics don’t understand that; plus they have language 
differences and they don’t know the laws. And the 
criminal justice system and public safety folks are ill 
equipped to handle the needs of Hispanics, especially 
because of language differences. 

There are basically two ways in which our criminal 
justice and public safety systems work: one is to react 
to problems when they come up, and the other is to 
establish links with the community. Unless there is 
communication, though, there is a big barrier to both. 

We are hoping to have more Spanish-speaking and 
bilingual officers. And we want to train EMS [emer- 
gency medical services] staff in survival Spanish so that 
the dispatchers can get a call and at least go from say- 
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ing to the caller, “Despacio por favor” (Slower please), to 
“Conteste ‘si’ o ‘no’ a las preguntas” (Answer ‘yes’ or ‘no’ 
to the questions) and then “; Necesita un doctor?” (Do 
you need a doctor?) and so on. The advisory council has 
people working on training EMS workers throughout 
the state on how to take calls from Spanish speakers. 
Communication is very important. 


ls communication as important a need in workers’ 
rights and immigration issues, or are there other, 
more pressing concerns? 

Language is a concern but also legal representation 
and understanding the law, especially workers’ com- 
pensation. And we’re not looking just at farm workers 
but at construction workers and textile workers too. In 
many instances, workers’ rights are violated because 
the workers are here without the right eligibility status 
and they feel they can’t file complaints. They may be 
afraid, or not know where to file, or lack legal advice. 
And not all migrant or seasonal workers have workers’ 
compensation. Also, they can be threatened with the 
employer providing information to the INS [Immigra- 
tion and Naturalization Service]. 

But I also know that a large number of employers 
would like to do many things for those workers, who 
work very hard and have strong work ethics, but they 
can’t because of their workers’ legal status. It’s easier 
for employers to help highly skilled workers, like people 
working on high-tech activities, than to help low-skilled 
workers. If employers need these skills and can prove 
they can’t find anyone else to do the work, then they’re 
in a better position to petition the INS for a work visa. 
But the reality is we have an unskilled labor force in the 
state that doesn’t have legal status to be here, and 
they’re hired to work. Maybe we’ll have to go to an 
amnesty program or special work visas. It’s a big issue 
in North Carolina and in many other states. 

It’s true that immigration and documentation poli- 
cies are regulated by the federal government, but you 
can’t be blind to the fact that our economy and public 
services are affected by illegal aliens. So I think we need 
to look at policies that affect us, whether they’re under 
state jurisdiction or not. One example is that children 
in this country have a constitutional right to an educa- 
tion from grades K through 12, regardless of their im- 
migration status. To me, an ignorant child is as con- 
tagious as a sick child. You can’t deny education if 
you're going to keep the country moving forward. 

There are other immigration issues that seem small, 
perhaps, when you look at them from the federal per- 
spective, but when you look at them from the state per- 


spective and how they affect people’s lives, they be- 
come big issues. The marriage license is a good ex- 
ample. In many counties, people who don’t have a 
Social Security number are denied marriage licenses. 
The same is true for a driver’s license.” 


What is the advisory council hoping to achieve in the 
areas of health care and economic development? 
North Carolina has done a very good job in trying to 
close the gaps in medical services to migrant farm work- 
ers. There are about twelve or thirteen migrant health 
clinics throughout the state, and they seem to have 
interpreters and bilingual staff. But again, the biggest 
growth in the Hispanic population is in the metropoli- 


WRAL’s David Crabtree [left] interviews Andrea 
Minority Affairs, and Nolo Martinez. 


tan areas. And in some counties, like Montgomery and 
Chatham, the bulk of services that the health depart- 
ment provides is for Hispanics. 

In the area of economic development, we’re looking 
at what people need in order to understand financial 
institutions and practices, not only banks and banking 
but savings and investments, like buying a home. You 
know, the American dream isn’t necessarily a realistic 
dream for these new immigrants because without for- 
mal credit you can’t buy a home. So one area of major 
interest is creating a cooperativa latina, or Latino credit 
union. We’re working on this with the help of the State 
Employees Credit Union. 
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ADVISORY COUNCIL ON HISPANIC/LATINO AFFAIRS 


The Advisory Council on Hispanic/Latino 
Affairs was created to bring attention to 
issues affecting the Hispanic population 
in North Carolina. It has four major 
duties: to advise the governor on 
matters concerning the Hispanic 
community; to establish a forum for the 
Hispanic community; to work on issues 
of race, ethnicity, and human relations; 
and to see that Hispanics are repre- 
sented in ail facets of government. The 
council meets periodically at different 
locations around the state to discuss 
Hispanic/Latino issues and to gather 
data and opinions that will help shape 
its recommendations on state policies. 

Recently the council has been instru- 
mental in adding coverage for dental 
services for North Carolina Health 
Choice’ recipients and making it 
possible for state residents without a 
Social Security number to obtain a 
marriage license. The council also has 
been a strong advocate of continued 
funding for Smart Start.” 


are voting members, representing a 
range of occupational, social, economic, 
and political groups in the state, and ten 
are ex-officio members.’ H. Nolo Marti- 
nez, director of Hispanic/Latino Affairs, 
staffs the advisory council and is a 
voting member. The other voting 
members, with their country of origin 

in parentheses (unless it is the United 
States), are as follows: 


Andrea Bazan-Manscn (Argentina) of 
Durham is a founder of El Pueblo, Inc., 
a nonprofit Latino advocacy organi- 
zation, and a William C. Friday Fellow 
for Human Relations, one of twenty- 
five people in the state who have 
been awarded two-year leadership 
fellowships. She also is a researcher 
for the North Carolina Office of 
Minority Health, part of the Depart- 
ment of Health and Human Services. 

® Bill Herrera Beardall (Panama) of 
Raleigh is a general contractor in 
private business and a former U.S. 


and serves as the itinerant priest for 
the east coast of North Carolina. 

* Javier Castillo (Nicaragua) of 
Greenville hosts radio and television 
programs for the Latino community 
in the Pitt County area. Also, he is a 
member of a study group sponsored 
by the North Carolina Division of 
Motor Vehicles that is investigating 
ways to serve the Latino population 
better. 

* Julio Cordoba (Colombia) of Raleigh 
is president of the Hispanic Chamber 
of Commerce of North Carolina. 

* Martha Crowley (Cuba) of Chapel 
Hill is president of Hispanic County 
Human Services and a community 
activist who has helped develop 
culturally appropriate programs on 
the state and local levels. She chairs 
the advisory council. 

* llana Dubester of Siler City heads 
Vinculo Hispano, a nonprofit re- 
source and referral organization in 
Chatham County that provides 
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The council's twenty-five members Marine. 


were appointed by Governor Hunt and 
sworn in on September 2, 1998. Fifteen 


Your appointment and the creation of the advisory 
council in themselves have increased the political 
representation of the state's Hispanic community. 
What other things are needed? 

We have to start with pretty basic stuff, like the cen- 
sus. There have been tremendous undercounts, and 
the census is how states get federal aid and how they 
get redistricting. From there we have to move into reg- 
istering to vote and actively participating in electing 
candidates who are committed to Hispanic issues. We 
have only one Hispanic in the General Assembly now, 
Danny McComas, a Republican businessman from 
Wilmington and a member of the Advisory Council on 
Hispanic/Latino Affairs. For most Hispanics in North 
Carolina, political representation is what’s happening 
in Mecklenburg County, where Andrew Reyes has be- 
come the first Hispanic president of the county Demo- 
cratic Party. He’s close to the Hispanic community; he 
owns La Voz de Carolina, one of the few Hispanic pa- 
pers in the state; and he’s been recognized as one of the 
most successful businessmen in the nation. 
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* Father Paul Brant of Kinston is 
affiliated with Catholic Ministries 


information to Latino families about 
schools, health issues, driver's 
licenses, and legal matters. 


People think it’s the rural areas that are growing, and 
they are, but in terms of the overall number of His- 
panic people, the metropolitan areas—Mecklenburg, 
Wake, Forsyth, and Guilford counties—are growing 
faster. And there are a number of organizations in 
Mecklenburg and Wake counties that started as places 
for social and cultural activities but are becoming more 
political and more service and education oriented. 
When I| came here fourteen years ago, there was only 
LAANC [Latin American Association of North Caro- 
lina], which basically was doing international dances 
and social activities. Now some LANCC members in 
the Triangle have created the Society for Hispanic Pro- 
fessionals, whose mission is to enhance the education 
potential of Hispanic children. 


You have often spoken of a “hierarchy of needs” for 
Hispanics. What do you mean by this? 

I like to relate the needs of Hispanics to human de- 
velopment theory, which enumerates eight steps 
people need to go through, from survival to self- 
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® Daniel Gutierrez (Mexico) of Mor- 
ganton teaches English as a second 
language for grades K-12 and hosts 
a public-access television program 
on Latino issues. 

® Aura Camacho Mass (Colombia) of 
Raleigh is founder and executive 
director of Raleigh’s American Latino 
Resource Center, which works to 
strengthen cross-cultural communi- 
cation. Mass also is a member of both 
the Human Relations and Human 
Resources Advisory Committee for 
the city of Raleigh and a group by 
the same name working with the 
North Carolina Human Relations 
Committee. 

* State Representative Danny Mc- 
Comas (Puerto Rico) of Wilmington 
is president of MCO Transport, Inc. 

He represents the thirteenth district 
in the General Assembly. 

e Angeles Ortega (Mexico) of Charlotte 
is pluralism coordinator for the 
Hornets Nest Council of the Girl 
Scouts, where she conducts cultural 
awareness workshops and classes for 
scouts, staff, and volunteers, as well 


Committee. 


actualization. So if you’re Hispanic and you’re not a 
citizen—maybe you're not even here legally—you 
move up until you become a citizen, and that would be 
the highest level. 

In terms of economic development, you want a job; 
that’s why you’re here. But when you get a job, you 
don’t have workers’ compensation or job security. 
Then maybe you get some training for another job 
with higher pay, then a job with medical insurance or 
one that pays enough so you can get a car if you don’t 
have one. Eventually you get to the point of having a 
bank account, and you look at buying a house. 

We need to help with the transition issues we’ve 
been talking about, but we can’t stop there. Immigra- 
tion is not “Okay, I’ve come here, I’ve established resi- 
dency, and now I’m fine.” You have to keep moving up. 
A lot of times the first generation rises to a certain level, 
and then the second or third generation goes higher. 
They’re citizens; they establish neighborhoods and 
stores and banks; they know the language; they’ve be- 
come part of the fabric of the country. 


as outreach programs in Latino and 

Asian communities. 

* Isaura Rodriguez (Mexico) of Newton 
Grove is a health outreach worker at 
Tri-County Community Health Center, 
which serves Duplin, Johnston, and 
Sampscn counties. 

* Ramiro Sarabia (Mexico) of Faison 

is a farm worker organizer for the 

national Farm Labor Organization 


® Maria Velazquez-Constas (Puerto 
Rico) of Fayetteville is a licensed 
marriage and family therapist in 
private practice. 


The ex-officio members of the 
advisory council are David Bruton, 
secretary, N.C. Department of Health 
and Human Services; J. Parker Chesson, 
chair, N.C. Employment Security Com- 
mission; Carolyn Q. Coleman, special 
assistant to the governor; Wayne Cooper, 
honorary consul of Mexico; Katie Dorsett, 
secretary, N.C. Department of Adminis- 
tration; Janice Faulkner, commissioner, 
Division of Motor Vehicles, N.C. Depart- 
ment of Transportation; Jim Graham, 


commissioner, N.C. Department of 
Agriculture and Consumer Services; 
Richard Moore, secretary, N.C. Depart- 
ment of Crime Control and Public Safety; 
Harry Payne, commissioner, N.C. Depart- 
ment of Labor; and Michael E. Ward, state 
superintendent, N.C. Department of 
Public Instruction. 


NOTES 


1. North Carolina Health Choice is a 
health insurance program for children from 
birth through age eighteen whose family 
income is at or below 200 percent of the 
poverty level and who are not eligible for 
Medicaid or covered by private insurance. 
Cover sheet, application form DMA/5063, 
N.C. Dept. of Health and Human Services 
Health Check (Medicaid/N.C. Health Choice 
Program), Oct. 1, 1998. 

2. H.Nolo Martinez, director of Hispanic/ 
Latino Affairs, e-mail interview with the 
author, June 25, 1999. 

3. Web site of the Advisory Council on 
Hispanic/Latino Affairs, Office of Minority 
Affairs, North Carolina Office of the Gov- 
ernor, at http://minorityaffairs.state.nc.us/ 
hispaniclatino/advisorycouncil.htm. 


So even though the Hispanic community is very di- 
verse—we’re made up of different groups, different 
cultures, different races—we need to raise expectations 
and standards so we can all continue to grow. We need 
to help with transition issues, but once someone is out 
of the ESL class, we shouldn’t stop there, or be satisfied 
with just a middle school or high school education. We 
should aim for the best, rather than for just what is 
good, and that takes a lot of time. 


NOTES 

1. The 1999-2000 budget approved by the legislature 
on June 30, 1999, contained $10 million for ESL programs, 
$5 million more than was alloted in the previous budget. 
H. Nolo Martinez, director of Hispanic/Latino Affairs, tele- 
phone interview with the author, July 27, 1999. 

2. This problem is discussed in William A. Campbell, 
“No Social Security Number? No License,” Popular Govern- 
ment 64 (Spring 1999): 44-46. The marriage license law, 
N.C. Gen. Stat. § 51-8, was amended effective August 4, 
1999, to allow people who do not have a Social Security 
number and are ineligible for one to obtain a marriage li- 
cense on submitting a sworn statement to that effect. 
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Immigration Law 
and Policy 


JILL D. MOORE 
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he theme of this issue of Popular Government is immigration. What 

makes immigration to the United States possible? Under what cir- 

cumstances may a noncitizen remain in the United States perma- 

nently? When and how may noncitizens become citizens? This 
article summarizes the nation’s immigration law and policy. Also, the article 
and the accompanying glossary introduce readers to various categories of 
people potentially affected by immigration policy. 


WHAT IS AMERICA’S IMMIGRATION POLICY? 


The United States often is described as a “melting pot,” a term that symbol- 
izes the nation’s history of immigration. The vast majority of today’s citizens 
are the descendants of immigrants. Since the country’s earliest days, people 
have come to the United States seeking opportunity, freedom from persecu- 
tion, or reunification with families. 

National immigration policy reflects and supports these aspirations. It re- 
serves the largest number of immigrant visas for people who come to the 
United States to reunite with their families, showing both a respect for these 
people’s motivation and a preference for intact families. Another policy pri- 
ority is to strengthen the U.S. workforce. Accordingly, skilled workers are 


permitted to immigrate when there are no qualified citizens to fill jobs. Fi- 


nally, U.S. immigration policy protects some people who are subject to reli- 
gious or political persecution, “ethnic cleansing,” and other atrocities in their 
own countries. 


WHO CONTROLS IMMIGRATION? 


The U.S. Constitution authorizes Congress to regulate immigration.' The 
federal law that governs immigration and naturalization is the Immigration 
and Nationality Act of 1952, as amended.* The Immigration and Naturaliza- 
tion Service (INS), a subdivision of the U.S. Department of Justice, enforces 
the law and makes rules governing its implementation.’ The INS has a cen- 


The author, an Institute of Government faculty member who specializes in public health 
law, frequently advises local health departments about immigrants’ eligibility for benefits 
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tral office in Washington, D.C., and three regional 
offices.* Each region is divided into districts. The dis- 
trict offices manage the day-to-day activities of the 
INS, which include processing applications for perma- 
nent residence, asylum or other special status, and 
naturalization; prosecuting violators of immigration 
laws; and managing deportations.’ 


WHAT RESTRICTIONS ARE PLACED ON 
IMMIGRATION? 


Congress restricts immigration in three main ways. 
First, the law defines the categories of people who may 
enter and remain in the country. These categories in- 
clude immigrants seeking to become lawful permanent 
residents, refugees, and people seeking asylum, among 
others. The categories are described in more detail in 
the next section and in the glossary. 

Second, a limited number of visas are available for 
most categories of legal immigrants. The limits for 
immigrants seeking to become lawful permanent resi- 
dents are determined annually, according to a for- 
mula.° In federal fiscal year 1997, the following limits 
applied: 

For immigrants seeking to 
reunite with their families 226.000 visas 
through the family preference 


system (described later) 


Immigrant 140,000 visas 


For the diversity visa 
program (described later) 55,000 visas 

The number of refugees and asylees also is subject 
to annual limits.” In fiscal year 1999, a maximum of 
78,000 people will be permitted to seek refuge or asy- 
lum in the United States.’ 

Third, people who fall into one of several categories 
of “inadmissible aliens” are not permitted to enter the 
United States." There are a number of specific statu- 
tory grounds for inadmissibility, but all are generally 
directed at excluding people who are believed to pose 
some type of threat to the public—principally a health 
and safety, security, or economic threat. The categories 
of inadmissible aliens include the following: 


* People who are infected with a communicable 
disease of public health significance (including 
human immunodeficiency virus, HIV) 


GLOSSARY 


U.S. citizen. Any person born in the United States, Puerto Rico, 
the U.S. Virgin Islands, or Guam; any person born outside the 
United States to at least one parent who is a U.S. citizen (if 
certain eligibility requirements are met); and any person 
who naturalizes—that is, any foreign-born person who 
becomes a U.S. citizen. 

U.S. national. Any person who, though not a citizen, owes 
permanent allegiance to the United States. For example, 
people born in American Samoa are nationals but not 
citizens of the United States. 

Foreign-born person. Any person born outside the United 
States to a noncitizen. This category includes both nonciti- 
zens and people who have become U.S. citizens through 
naturalization. Conversely, a native-born person is any 
person who is a citizen at birth. 

Noncitizen or alien. Any person who is not a U.S. citizen. 

Immigrant. Any noncitizen who wishes to live in the United 
States indefinitely. 

Lawful permanent resident (LPR). Any immigrant with the 
right to live and work in the United States indefinitely. LPRs 
have “green cards,” which are officially known as Alien 
Registration Receipt Cards, Permanent Resident Cards, or 
Immigration and Naturalization Service form I-551's. 

Qualified alien. A designation created by the 1996 Welfare 
Reform Act to signify those aliens who may be eligible for 
certain public benefits. This category is discussed further in 
“Immigrants’ Access to Public Benefits: Who Remains Eligible 
for What?,” page 22 in this issue. 

Nonimmigrant. Any noncitizen present in the United States 
temporarily, such as a student who has a temporary visa. 

Illegal or undocumented immigrant or alien. Any person 
present in the United States without legal status. This 
category includes people who entered the United States 
illegally and people who entered legally but stayed beyond 
their authorized time or violated the terms of their visa. 

Hispanic. Any person who indicates his or her origin as Central 
or South American, Cuban, Mexican, Puerto Rican, or some 
other Hispanic origin. A person of Hispanic origin may be of 
any race and may be a U.S. citizen or a noncitizen.' Latino is 
not as broad a term as Hispanic. People who indicate their 
origin as Mexican or Central or South American (but not a 
country outside the Americas, such as Spain) may refer to 
themselves as Latinos and also may prefer that term to 
Hispanic. 


NOTES 


1. This is the definition used by the U.S. Census Bureau. See 
Current Population Survey (CPS)—Definitions and Explanations, 
available at http://www.census.gov/population/www/cps/ 
cpsdef.htmi. 
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People with a criminal history 

® People who are considered likely 
to become a “public charge”—that 
is, to become dependent on public 
benefits 

® People whose initial entry into the 
United States was unlawful 

® People with a history of involve- 
ment in terrorist activity 


WHO IS A CITIZEN? WHO IS NOT? 


People become citizens of the United 
States in one of three ways: by being 
born in the United States, by being the 
child of a citizen, or by “naturalizing” 
(that is, by successfully applying to be- 
come a citizen). 

Anyone who is born in the United 
States, Puerto Rico, the U.S. Virgin Is- 
lands, or Guam automatically becomes a 
citizen at birth.'' Anyone who is born 
outside the United States to a parent 
who is a U.S. citizen is usually a citizen at 
birth, provided that the citizen parent 
has met certain residency require- 
ments.'* 

Some immigrants are eligible to be- 
come citizens of the United States 
through naturalization. To naturalize, a 
person must be eighteen years of age or 
older, a lawful permanent resident of the 
United States for five years (three years if 
the person has been married to a U.S. 
citizen for at least three years), and of 
good moral character.'* The person also 
must demonstrate a basic understanding 
of the English language and the funda- 
mentals of U.S. government and his- 
tory.'* The law makes no distinction 
between naturalized citizens and citizens 
by birth; the same rights and privileges 
apply to each. 

Anyone who is not a citizen is consid- 
ered an alien.'’ For convenience, aliens 
may be grouped into three categories: 
nonimmigrants, legal immigrants, and il- 
legal or undocumented immigrants. 

Nonimmigrants are noncitizens who 
are permitted to enter the United States 
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for a specific purpose and a limited time. These include 
tourists, students, and those who have business in the 
United States. 

There are a number of categories of legal immi- 
grants. Lawful permanent residents (LPRs), or holders 
of “green cards” (which are actually white, blue, or 
pink),'* constitute the largest group. They may live and 
work permanently in the United States and travel into 
and out of the country (with some restrictions). How- 
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ever, they may not vote, and they are ineligible for 
many benefits that are available to citizens. 

Several categories describe noncitizens who are al- 
lowed to enter and remain in the United States for 
humanitarian reasons. “Refugees” are legal immigrants 
who have been subjected to, or have a well-founded 
fear of, persecution based on their race, religion, na- 
tionality, political opinion, or membership in a particu- 
lar social group.'’ Refugees apply for admission to the 
United States before coming here. “Asylees” (people 
granted asylum) have the same history or fear of per- 
secution as refugees but already are in the United 
States when they apply for permission to stay.'> Refu- 
gees and asylees make up the second largest group of 
legal immigrants. “Persons granted withholding of 
deportation” are people who ordinarily would be 
deported, but the U.S. attorney general has determined 
that they would be subject to persecution if they were 
required to return to their home countries. 

Some people are legal immigrants by virtue of being 
“paroled” into the United States by the U.S. attorney 
general, who has discretion to admit individuals or 
groups in certain circumstances. Parole is for a limited 
period and is usually granted for humanitarian reasons 
or because it serves a particular public interest.'” 

Finally, Congress has from time to time permitted 
the members of certain ethnic groups or the nationals 
of designated countries to apply for legal immigrant 
status. For example, Amerasians—children fathered by 
a U.S. citizen but born in certain Asian countries dur- 
ing times of U.S. military involvement—and nationals 
of Cuba and Haiti have been permitted to immigrate to 
the United States. 

People who are in the United States without legal 
permission are usually called “illegal” or “undocu- 
mented” immigrants. The majority of illegal immi- 
grants enter the United States lawfully—perhaps on a 
tourist visa—but remain in the country after their visas 
have expired. Other categories of illegal immigrants are 
people who fraudulently obtained their visas or vio- 
lated the terms of the visa (for example, by working 
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without authorization), and people who entered the 
country without inspection (that is, they evaded immi- 
gration authorities when they crossed the border). 


WHO MAY BECOME A LAWFUL PERMANENT 
RESIDENT? 


The INS grants LPR status primarily to immigrants 
who come to the United States to join their families, to 
work, or to escape persecution. It also grants the status 
to a small number of immigrants who participate in the 
“diversity visa” program—a lottery designed to encour- 
age immigration from countries in “low-admission re- 
gions” (that is, areas that have not contributed large 
numbers of immigrants in the recent past).° 

United States citizens may petition for LPR status 
for their noncitizen spouses, children, parents, and sib- 
lings. Immigrants who are LPRs may petition for LPR 
status for their spouses and unmarried children. “Im- 
mediate” relatives of U.S. citizens—spouses, unmar- 
ried minor children, and parents—have first pref- 
erence, and an unlimited number of visas are available 
for this category.*' A “family preference” system pro- 
vides a limited number of visas for others whose peti- 
tion for LPR status is based on family relationships.*° 

Employment-based immigrants may obtain LPR sta- 
tus, provided that they perform skilled work and can 
show that no equally qualified citizen or current LPR 
is available to do the work.*> Refugees and asylees may 
apply to become LPRs after they have been in the 
United States for one year. 

Congress occasionally permits other categories of 
people to become LPRs. For example, people who can 
document that they have lived in the United States 
continuously since January |, 1972, may apply for LPR 
status, as may people who are eligible for particular 
amnesty programs. 

An LPR may apply to become a citizen after resid- 
ing in the United States as an LPR for a time—usually 
five years (but only three years for spouses of citizens). 


NOTES 


1. U.S. Const. art. I, § 8, cl. 4. 

2. Immigration and Nationality Act of 1952, 8 U.S.C. 
§§ 1101-1537. 

3. The rules are contained in Title 8 of the Code of Fed- 
eral Regulations. 

4. North Carolina is in the eastern region, which has its 


headquarters in Burlington, Vermont. The central region 


has its headquarters in Dallas, and the western region, in 
Laguna Niguel, California. 

5. The district office serving North Carolina is located 
in Atlanta. It maintains a “suboffice” in Charlotte, which 
provides some of the services of a district office. 

6. 8 U.S.C. § 1151. 

7. U.S. Department of Justice, Immigration and Natu- 
ralization Service, Legal Immigration, Fiscal Year 1997 (Jan. 
1999), 6-7 (available at http://www.ins.usdoj.gov/public 
_affairs/news_releases/Legal.pdf). 

8. The president determines this number each year, in 
consultation with Congress. 8 U.S.C. § 1157. 

9. U.S. Department of Justice, Immigration and Natu- 
ralization Service, Fact Sheet: U.S. Asylum and Refugee 
Policy (Oct. 29, 1998) (available at http://www.ins. 
usdoj.gov/public_affairs/news_releases/asylum.htm). 

10. 8 U.S.C. § 1182. 

1. & USC. 1401(a), 1401(b), 1402, 1406, 1407. 
People who are born in the “outlying possessions” of the 
United States—American Samoa and Swains Island—are 
considered nationals but not citizens of the United States. 
§ U.S.C. § 1408. A “national” is a person who, though not 
a citizen, owes permanent allegiance to the United States. 
8 U.S.C. § 1101(a)(22). 

12. 8 U.S.C. §§ 1401(c), 1401(d), 1401(e), 1401(g). If the 
person was born out of wedlock to a U.S. citizen father and 
a noncitizen mother, a blood relationship with the father 
must be established, and other requirements must be met. 
8 U.S.C. § 1409. 

13. 8 U.S.C. § 1427. The person also must have been 
physically present in the United States for designated pe- 
riods, 8 U.S.C. § 1427, and must take an oath of allegiance 
to the United States, § U.S.C. § 1448. 

14. 8 U.S.C. § 1423. There are exceptions to the En- 
glish-language requirement for people with certain disabili- 
ties and for certain older people who are long-term lawful 
permanent residents. 

15. Many people consider the term “alien” to be offen- 
sive and less accurate than “noncitizen” or “immigrant.” It 
is used in this article because the federal immigration law 
uses it. 

16. The cards—also known as Alien Registration Re- 
ceipt Cards, Permanent Resident Cards, or 1-551 forms— 
were green in the past, and the name has stuck. In 1998 the 
INS began issuing a counterfeit-resistant green card that 
looks like a credit card. The new cards include security fea- 
tures and an optical memory stripe. They will eventually re- 
place the old laminated-paper green cards. 

17. 8 U.S.C. § 1101(a\(42). 

18. 8 U.S.C. § 1158. 

19. 8 U.S.C. § 1182(d)(5)(A). 

20. 8 U.S.C. § 1151 (a). 

21. 8 U.S.C. § 1151(b)(2). 

22. 8 U.S.C. § 1153(a). 

23. The law sets forth a detailed system for allocating 
employment-based visas, giving preference to certain types 
of workers—principally professionals, people with excep- 
tional abilities, and skilled laborers. 8 U.S.C. § 1153(b). 
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JILL D. MOORE 


n the summer of 1996, Congress set out to “end wel- 
fare as we know it,” making sweeping reforms in U.S. 
public assistance programs. During the debates over 
how best to accomplish that goal, attention turned 
to the issue of noncitizens receiving public benefits. 


Fueled by the perception that increasing numbers of 
| legal immigrants were receiving such benefits, and by 
the belief that generous benefits provide an incentive 
to illegal immigration, Congress took action to restrict 
immigrants’ eligibility for those benefits. 

In August 1996, Congress enacted the Personal 
Responsibility and Work Opportunity Reconciliation 
\ct of 1996, known for short as the Welfare Reform 
\ct.' Title IV of the act placed new limits on the 
ability of immigrants, including those legally present in 
the United States, to obtain benefits from govern- 
ment agencies. For benefit eligibility, the act distin- 
guished between “nonqualified” and “qualified” aliens.” 
It barred nonqualified aliens from receiving most pub- 
lic benefits. But it also barred most qualified aliens from 
receiving significant benefits, including food stamps 
and Supplemental Security Income (SSI, the federal 
program that provides cash assistance to poor people 
who are disabled or elderly). In addition, for qualified 
aliens entering the United States after August 22, 1996 
(the date the Welfare Reform Act became law), the act 
imposed a five-year waiting period for many other ben- 
efits. Finally, the act authorized states to restrict immi- 
grants’ access to federally funded benefits even further. 

Immediately after the Welfare Reform Act was 
signed into law, the Clinton administration proposed a 


Since enactment of the Welfare Reform Act of 1996 
and related legislation, human services workers and 
immigrants have often been confused about the 


Who Remains Eligible for What? 


number of legislative changes designed to soften some 
of the restrictions, especially those affecting legal immi- 
grants. Congress agreed and in subsequent federai leg- 
islation broadened the definition of qualified alien and 
restored some immigrants’ eligibility for food stamps, 
SSI, and other federal programs. 

This article describes the provisions of the various 
federal laws that address immigrants’ eligibility for 
public benefits. The article addresses the complex 
changes made by these laws in three ways. The body of 
the article describes in broad strokes Congress’s devel- 
oping approach to immigrants’ eligibility for public 
benefits. A sidebar (see page 24) lists the relevant fed- 
eral laws and describes the main effects of each. Fol- 
lowing this and the next article is a guide (see page 35) 
summarizing the current state of the law and identify- 
ing the benefits for which immigrants now are eligible. 

The legislation discussed in this article addressed 
many other important issues. One set, relating to the 
duty of some government agencies to verify nonciti- 
zens’ immigration status before providing services, is 
discussed in the next article, “Immigrants’ Access to 
Public Benefits: When Should Agencies Inquire about 
Immigration Status?,” page 29. The discussion here is 
confined to which immigrants are eligible for what fed- 
eral, state, and local benefits. 


QUALIFIED AND NONQUALIFIED ALIENS 


A noncitizen’s eligibility for public benefits depends 


largely on whether he or she is a “qualified alien,” a 
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citizens and service agencies are affected. 


designation created by the Welfare Reform Act. The 
largest group in this category is lawful permanent resi- 
dents, which primarily includes noncitizens who have 
been admitted to the United States to join their fami- 
lies or to work.’ Other qualified groups include non- 
citizens admitted for humanitarian reasons—among 
them, refugees, political and religious “asylees” (people 
granted asylum), and people granted withholding of 
deportation (noncitizens who ordinarily would be de- 
ported, but the U.S. attorney general has determined 
that they would be subject to persecution if they were 
required to return to their home countries).* 

The Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996—for short, the Immigration 
Reform Act—added to the list of qualified aliens cer- 
tain immigrant spouses and children who have been 
battered or subjected to extreme cruelty.’ The Bal- 
anced Budget Act of 1997 added certain ethnic groups 
to the category of noncitizens admitted for humanitar- 
ian reasons.” 

Any noncitizen who does not meet the definition of 
qualified alien is considered a nonqualified alien for the 
purpose of determining eligibility for benefits. “Un- 
documented,” or illegal, immigrants fall into the 
nonqualified category, but so do aliens considered to be 
nonimmigrants, such as students or foreign visitors, 
and others who are lawfully present in the United 
States, such as applicants for asylum. 


QUALIFIED ALIENS’ ELIGIBILITY FOR 
FEDERAL BENEFITS 


The Welfare Reform Act and the legislation amend- 
ing it addressed qualified aliens’ eligibility for three 
categories of federal benefits: 


latter’s eligibility for public benefits. The following 
articles explain what has changed and how non- 


® Food stamps 

SSI 

® Other federal means-tested public benefits 
\ll these benefits have other eligibility criteria that 
individual recipients, including qualified aliens, also 
must meet. 


Food Stamps and SSI 


The Welfare Reform Act made most qualified aliens 
ineligible for food stamps and SSI. Initially, Congress 
exempted only two categories of qualified aliens from 
this bar on eligibility: 


Those with strong military connections— 
namely, honorably discharged veterans and 
members of the armed services on active duty, 
along with their spouses and dependent chil- 
dren° 

® Lawful permanent residents with long work his- 
tories in the United States—that is, those with 
forty qualifying quarters, or ten years, of work 
for purposes of receiving Social Security ben- 
efits’ 


Certain aliens admitted to the United States for hu- 
manitarian reasons—such as refugees and asylees— 
also were exempted from the bar but only for their 
first five years of residence in the United States.'" The 
largest group of qualified aliens—lawful permanent 
residents without strong military connections or a long 
work history—was rendered completely ineligible for 
food stamps and SSI under the Welfare Reform Act. 

Immediately after the act’s passage, the Clinton 
administration asked Congress to restore eligibility to 
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FEDERAL LEGISLATION AFFECTING IMMIGRANTS’ 
ELIGIBILITY FOR PUBLIC BENEFITS 


Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (“Welfare Reform Act”) 
—Public Law 104-193 

The Welfare Reform Act created a distinction between 
“qualified” and “nonqualified” aliens for purposes of benefit 
eligibility, and it imposed limits—in some cases outright 
bans—on all aliens’ eligibility for benefits. With certain 
exceptions the act barred nonqualified aliens from receiving 
any federal, state, or local public benefits. The act also 
imposed strict limits on qualified aliens’ eligibility for benefits. 
It made most qualified aliens ineligible for food stamps and 
Supplemental Security Income (SSI). Further, it imposed a 
five-year waiting period for eligibility for federal means- 
tested public benefits on qualified aliens who first enter the 
United States after August 22, 1996. Finally, the act authorized 
states to place additional restrictions on qualified aliens’ 
eligibility for Medicaid, Temporary Assistance for Needy 
Families (TANF), and programs funded under the Social 
Services Block Grant. 


Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (“Immigration Reform Act”) 
—Public Law 104-208 

The Immigration Reform Act expanded the definition of 
“qualified aliens” to include certain battered immigrant 
spouses and children. It also directed the U.S. attorney 
general, in consultation with the secretary of health and 
human services, to develop procedures for verifying citizen- 
ship or immigration status when such verification is required. 


Balanced Budget Act of 1997—Public Law 105-33 

The Balanced Budget Act restored SSI eligibility to the 
following groups of aliens: people who are disabled or blind 
who were lawfully present in the United States on August 22, 
1996; people who are lawfully present in the United States 
and were receiving SSI on August 22, 1996; people whose 
applications for benefits predated January 1, 1979; cross- 
border Native Americans; and members of Hmong or 
Highland Lao tribes who provided assistance to U.S. military 


certain groups that had been rendered ineligible by the 
act. In response, in the Balanced Budget Act of 1997, 
Congress restored SSI eligibility to qualified aliens who 
(1) are currently lawfully residing in the United States 
and were receiving SSI on August 22, 1996 (the date 
the restrictions in the Welfare Reform Act went into 
effect), or (2) were lawfully residing in the United States 
on that date and are, or become, disabled or blind.'! 


forces during the Vietnam War. The act also extended from 
five to seven years the period of SSI eligibility for refugees, 
asylees, Cuban/Haitian entrants, Amerasians, and persons 
granted withholding of deportation. 

Further, the Balanced Budget Act clarified that the bar on 
federal public benefits for nonqualified aliens does not apply 
to Medicare benefits for aliens who are lawfully present in 
the United States and who were authorized to do the work 
that earned them eligibility for those benefits. Finally, the act 
provided that the bar does not apply to benefits earned 
under the Railroad Retirement Act or the Railroad Unemploy- 
ment Act by nonqualified aliens who are lawfully present in 
the United States. 


Agricultural Research, Extension and Education Reform 
Act of 1998 (“Agriculture Act”)—Public Law 105-185 

The Agriculture Act restored food stamp eligibility to the 
following groups of aliens: disabled people who were 
lawfully present in the United States on August 22, 1996; 
children under age eighteen who were lawfully present in 
the United States on August 22, 1996; adults who were at 
least sixty-five years old on August 22, 1996, and were 
lawfully present in the United States on that date; cross- 
border Native Americans; and members of Hmong or 
Highland Lao tribes who provided assistance to U.S. military 
forces during the Vietnam War. The act also extended from 
five to seven years the period of food stamp eligibility for 
refugees, asylees, Cuban/Haitian entrants, Amerasians, and 
persons granted withholding of deportation. 


Noncitizen Benefit Clarification and Other Technical 
Amendments Act of 1998 (“Welfare Reform Technical 
Corrections Act”)—Public Law 105-306 

The Welfare Reform Technical Corrections Act provided 
that nonqualified aliens who were receiving SSI on August 22, 
1996, may continue to receive SSI and Medicaid (if their 
eligibility for Medicaid is based on their eligibility for SSI) as 
long as they continue to meet all other eligibility require- 
ments for benefits. 


Congress also restored SSI eligibility to specific ethnic 
groups—namely, “cross-border Native Americans” (Na- 
tive Americans whose tribes have treaty rights to cross 
the United States’ border with Canada or Mexico and 
who thus may have been born outside the United 
States);'- and members of Hmong and Highland Lao 
tribes who provided assistance to U.S. military forces 
during the Vietnam War.'* 
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In addition, the Balanced Budget Act extended the 
period of eligibility for SSI benefits from five to seven 
years for immigrants admitted for humanitarian rea- 
sons. It also added to that category Cuban/Haitian 
entrants and Amerasian immigrants (noncitizens who 
were fathered by a U.S. citizen but were born in Viet- 
nam between 1962 and 1975, or in Cambodia, Korea, 
Laos, or Thailand between 1951 and 1982).'* 

The Agricultural Research, Extension and Educa- 
tion Reform Act of 1998, known for short as the Agri- 
culture Act, thereafter restored eligibility for food 
stamps to many of the same groups. It also restored eli- 
gibility to children under age eighteen who were law- 
fully present in the United States on August 22, 1996, 
and to adults who were both lawfully present and at 
least sixty-five years old on that date. Finally, the Agri- 
culture Act extended from five to seven years the 
period during which people admitted for humani- 
tarian reasons are exempt from the bar on food stamp 
eligibility." 


Federal Means-Tested Public Benefits 


The Welfare Reform Act made qualified aliens who 
enter the United States after August 22, 1996, ineli- 
gible to receive any “federal means-tested public ben- 
efit” for five years after their lawful admission to the 
United States.'° Only those described earlier as having 
strong military connections or having been admitted 
for humanitarian reasons are exempt from the five- 
year waiting period.’ 

The Welfare Reform Act did not define “federal 
means-tested public benefit.” Significantly, however, it 
specified several important public benefits that are not 
subject to the five-year waiting period, among them, 
Medicaid for emergency services (although not for or- 
gan transplants) for people who otherwise meet Med- 
icaid eligibility criteria; immunizations; and testing for 
and treatment of symptoms of communicable diseases. 
Also exempted from the five-year waiting period are 
programs, services, or assistance specified by the U.S. 
attorney general that (1) deliver in-kind (noncash) ser- 
vices at the community level, (2) do not condition assis- 
tance on the recipient’s income or resources, and (3) 
are necessary for the protection of life or safety.'> This 
potentially expansive exemption also applies to non- 
qualified aliens and is discussed later in connection 
with that group. 

Because Congress failed to define “federal means- 
tested public benefit,” three federal agencies—the U.S 


Department of Health and Human Services (DHHS), 
the Social Security Administration, and the U.S. De- 
partment of Agriculture (USDA)—developed and pub- 
lished their own definitions. DHHS interpreted the 
term to mean mandatory spending programs that con- 
dition eligibility for benefits, or the amount of those 
benefits, on the income or the resources of the recipi- 
ent. Applying that definition, DHHS concluded that, 
among its programs, only Medicaid and Temporary 
\ssistance for Needy Families (TANF, which replaced 
\id to Families with Dependent Children, or AFDC) 
are subject to the five-year waiting period for qualified 
aliens who arrive after August 22, 1996.'” The Social 
Security Administration concluded that its sole means- 
tested public benefit is SSI,’ and the USDA concluded 
that its only means-tested public benefits are the food 
stamp program and the food-assistance block grant pro- 
grams in Puerto Rico, the Northern Mariana Islands, 
and American Samoa.-' Because eligibility for SSI and 
food stamps is addressed separately in the Welfare 
Reform Act and subsequent legislation, these conclu- 
sions have no bearing on qualified aliens’ eligibility for 
those benefits or the five-year waiting period that ap- 
plies to aliens who arrived after August 22, 1996.°- Sig- 
nificantly, the USDA’s notice found many of that 
department’s programs not to constitute federal 
means-tested public benefits, among them school 
breakfast and lunch programs, the special milk pro- 
gram for children, and the special supplemental nutri- 
tion program for women, infants, and children (WIC). 


State Restrictions on Qualified Aliens’ Eligibility 
for Benefits 


As noted earlier, the Welfare Reform Act authorized 
states to impose further restrictions on qualified aliens’ 
eligibility for federal benefits. States may bar qualified 
aliens from receiving Medicaid, TANF, and benefits 
funded by the Social Services Block Grant (SSBG), 
including child care programs and services for the eld- 
erly.*> States also may bar qualified aliens from receiv- 
ing benefits funded or provided by state or local 
governments.** However, states must exempt from any 
state-enacted bar on federal, state, or local benefits 


those qualified aliens described earlier as having strong 


military connections or long work histories. Further, 
any state bar on eligibility for TANF and SSBG pro- 
grams may not apply to the groups described earlier as 
being admitted for humanitarian reasons, at least for 
their first seven years in the United States, and state 
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and local benefits must continue to be made available 
to those groups for at least the first five years. 

States must affirmatively pass legislation to create 
limits on qualified aliens’ eligibility for these benefits. 
Otherwise, qualified aliens are eligible according to the 
provisions of federal law. North Carolina has not en- 
acted a state bar, so qualified aliens in North Carolina 
remain eligible for these benefits to the extent pro- 
vided by federal law. 


NONQUALIFIED ALIENS’ ELIGIBILITY FOR 
FEDERAL BENEFITS 


Before the Welfare Reform Act of 1996, some federal 
programs explicitly prohibited undocumented immi- 
grants from receiving benefits. Others explicitly pro- 
vided that benefits were available to all who met 
program eligibility criteria, without regard to citizen- 
ship or immigration status. Still others did not address 
undocumented immigrants’ eligibility for benefits. 
The Welfare Reform Act sought to bring about uni- 
formity in federal programs’ treatment of noncitizens 
who are undocumented or otherwise not qualified 
aliens under the act. It explicitly barred immigrants 
who do not meet the definition of qualified alien from 
receiving most federal, state, and local benefits.~° 
lhe act made nonqualified aliens ineligible for any 
“federal public benefit,” defined as follows: 
(A)any grant, contract, loan, professional license, 
or commercial license provided by an agency of 
the United States or by appropriated funds of 
the United States; and 
(B)any retirement, welfare, health, disability, pub- 
lic or assisted housing, postsecondary educa- 
tion, food assistance, unemployment benefit or 
any other similar benefit for which payments or 
assistance are provided to an individual, house- 
hold, or family eligibility unit by an agency of 
the United States or by appropriated funds of 
the United States.~ 


\lthough broad, this general rule of ineligibility is 
not absolute. The Welfare Reform Act included a num- 
ber of exceptions to the bar on benefits. Subsequent 
actions of federal agencies have expanded the excep- 
tions and construed the statutory definition narrowly, 
with the result that nonqualified aliens remain eligible 
for a number of federal public benefits. 

The Welfare Reform Act excluded from the bar sev- 
eral key federal benefits, including Medicaid benefits 
for emergency services (but not for organ transplants), 
provided that the person otherwise meets Medicaid 


eligibility criteria; immunizations; and testing for and 
treatment of symptoms of communicable diseases.” 

Subsequent federal legislation added other excep- 
tions to the eligibility bar. For example, the Balanced 
Budget Act stated that the bar does not apply to Medi- 
care benefits for aliens who are lawfully present in the 
United States and were authorized to be employed 
during the time they earned wages rendering them eli- 
gible for Medicare.* 

One of the exceptions enumerated in the Welfare 
Reform Act allows nonqualified aliens access to public 
benefits related to emergencies or other threats to life 
and safety. The act authorized the U.S. attorney gen- 
eral to specify programs and services that should be 
excepted from the bar on benefits because they deliver 
in-kind services at the community level, do not condi- 
tion assistance on the recipient’s income or resources, 
and are necessary for the protection of life or safety.~’ 
\ttorney General Janet Reno released a provisional 
specification in August 1996. Reno first stated that she 
did not construe the act to preclude aliens from receiv- 
ing police, fire, ambulance, transportation, sanitation, 
and other widely available services. Accordingly she did 
not include those items in her specification. She then 
found that several programs and services are necessary 


for the protection of life and safety and may be pro- 


vided to nonqualified aliens, among them crisis coun- 
seling and intervention programs, child and adult 
protective services, violence and abuse prevention pro- 
grams or services, programs or services for victims of 
domestic violence or other crimes, and treatment of 
mental illness or substance abuse. Also included is a 
catch-all exception for any other programs, services, or 
assistance necessary for the protection of life and 
safety.*” 

Other actions at the federal level also have served to 
expand nonqualified aliens’ eligibility for benefits. Sev- 
eral federal agencies have taken the position that some 
of their programs and services do not meet the defini- 
tion of “federal public benefit.” To date, though, only 
DHHS has formally stated its position. In August 1998 
it issued an interpretation concluding that many of its 
programs are not federal public benefits and therefore 
may be provided to all otherwise eligible persons with- 
out regard to citizenship or immigration status.*! The 
DHHS interpretation construes the term “federal pub- 
lic benefit” narrowly. DHHS first examined part (A) of 
the definition, which refers to “any grant” provided by 
a federal agency or federal funds. DHHS concluded 
that this part of the definition applied to grants pro- 


26 


POPULAR GOVERNMENT Fall 1999 


| 
| 
| 
> 
d 
| 


vided to individuals and therefore did not include block 
grant funds that federal agencies award to states or lo- 
calities. 

DHHS then considered part (B) of the definition. It 
noted that a benefit must satisfy two conditions to be 
considered a “federal public benefit” under part (B): (1) 
it must be a “retirement, welfare, health, disability, 
public or assisted housing, postsecondary education, 
food assistance, unemployment benefit” or a similar 
benefit; and (2) it must be provided to “an individual, 
household, or family eligibility unit.” DHHS reasoned 
that the second condition narrows the set of benefits 
that fall within the categories described in the first con- 
dition. Accordingly it concluded that benefits targeted 
at communities or specific sectors of the population— 
such as people with a particular physical condition or 
people of a certain age—do not fall within the scope of 
the term “federal public benefit.” 

DHHS ultimately concluded that, among its pro- 
grams, only certain ones provide federal public benefits 
that must be denied to nonqualified aliens. However, 
some significant benefits fall within DHHS’s interpre- 
tation—for example, Medicare, Medicaid (except assis- 
tance for an emergency medical condition), TANF, 
and benefits under SSBGs—and so must be denied to 
nonqualified aliens unless other exceptions apply.” 

DHHS has directed all states and localities that ad- 
minister programs supported by it to comply with its 
interpretation. Accordingly, nonqualified aliens in 
North Carolina remain eligible for all DHHS benefits 
that do not fall within its interpretation of federal pub- 


lic benefit. 


NONQUALIFIED ALIENS’ ELIGIBILITY FOR 
STATE AND LOCAL BENEFITS 


Under the Welfare Reform Act, states may choose to 
provide state and local public benefits to nonqualified 
aliens, but they must enact a state law affirmatively 
making this choice.** North Carolina has not done so. 
In the absence of such a law, most nonqualified aliens 
are ineligible for state and local public benefits.** The 
definition of state and local public benefits parallels 
the definition of federal public benefits described ear- 
lier, except that the benefits are supported by state or 
local funds instead of federal funds.* 

Once again, the Welfare Reform Act created a num- 
ber of exceptions to this general bar on eligibility. 
Nonqualified aliens remain eligible for certain state or 
local public benefits, including assistance for health 


care items and services necessary for treatment of 
emergency medical conditions (but not for organ trans- 
plants); immunizations; and testing for and treatment 
of symptoms of communicable diseases. 


CONCLUSION 


In the Welfare Reform Act of 1996, Congress em- 
braced the policy that noncitizens should not rely on 
public resources to meet their needs and that public 
benefits should not constitute an incentive for immi- 
gration to the United States.” The act created a set of 
benefit-eligibility rules to implement that policy. Sub- 
sequent legislation carved out exceptions or exemp- 
tions designed to further other policy objectives, such 
as providing humanitarian assistance to certain groups 
of noncitizens. The result is a very complicated set of 
benefit-eligibility rules, which in some cases are still 
being refined or changed. For instance, as this article 
goes to press, Congress is considering legislation that 
would extend food stamps, SSI, and Medicaid to addi- 
tional groups of immigrants.” 

Understanding the benefit-eligibility rules is diffi- 
cult. Nevertheless, North Carolina’s governing bodies 
and agencies must undertake to do so. As the state’s 
immigrant population grows, more and more immi- 
grants will approach state or local government agencies 
seeking public benefits. At the same time, state and 
local governments may wish to promote existing ben- 
efits to meet the needs of these new residents, or to 
develop new programs. Government officials and agen- 
cies should make every effort to prepare themselves for 


these occasions. 


NOTES 


|. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996 (hereinafter Welfare Reform Act), 
Pub. L. No. 104-193, 110 Stat. 2105 (codified as amended 
in scattered sections of 8 U.S.C. and 42 U.S.C.). 

2. The Welfare Reform Act does not use the term 
“nonqualified alien.” Rather, it defines the term “qualified 
alien” and describes all other noncitizens as “aliens who are 
not qualified aliens.” The term “nonqualified aliens” is com- 
monly used, however, to refer to the latter group. Other 
terms that readers may encounter include “not-qualified 
aliens” and “unqualified aliens.” 

3. A small proportion of lawful permanent residents are 
admitted through the “diversity visa” program—a lottery 
designed to encourage immigration from certain countries. 

4. “Refugee” and “asylee” are special statuses accorded 
to immigrants who are permitted to enter and remain in the 
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United States because they have a well-founded fear of per- 
secution in their native countries. The Welfare Reform Act 
also designated as qualified aliens “parolees” admitted to the 
United States for at least one year (that is, noncitizens who 
ordinarily would not be admitted but are “paroled” into the 
United States—allowed to enter temporarily—for humani- 
tarian, medical, or legal reasons) and people who have been 
present in the United States since before April 1, 1980, 
as “conditional entrants” under federal immigration laws. 
; 431(b). For purposes of this article, the latter two groups 
are not included in the category of those admitted for hu- 
manitarian reasons because their eligibility for benefits 
differs. 

5. Illegal Immigration Reform and Immigrant Respon- 
sibility Act of 1996 (hereinafter Immigration Reform Act), 
Pub. L. No. 104-208, Division C, § 501, 110 Stat. 300a-546 
(codified in scattered sections of 8 U.S.C.). 

6. Balanced Budget Act of 1997, Pub. L. No. 105-33, 

; 5302, 5306, 111 Stat. 251. 

7. Welfare Reform Act § 402. 

8. Welfare Reform Act § 402(a)(2)(C). 

9. Welfare Reform Act § 402 (a)(2)(B). A qualified alien 
may receive credit for a spouse’s work. He or she also may 
receive credit for the work of a parent that occurred while 
the qualified alien was an unmarried dependent under age 
eighteen. The qualifying quarters may not include any quar- 
ter after December 31, 1996, in which the qualified alien 
received a federal means-tested public benefit. Congress has 
not defined the term “federal means-tested public benefit.” 
Three federal agencies have developed their own defini- 
tions and identified the programs that must be considered 
when determining whether an alien has received a federal 
means-tested public benefit. See the text under “Federal 
Means-Tested Public Benefits.” 

10. Welfare Reform Act § 402(a)(2)(A). 
11. Balanced Budget Act § 5301. 
2. Balanced Budget Act § 5303 


13. Members of Hmong and Highland Lao tribes who 


provided such assistance are to be treated the same as vet- 
erans in determining eligibility for benefits. Balanced Bud- 
get Act, § 5566. 

14. Balanced Budget Act §§ 5302, 5306. Other groups 
whose SSI eligibility was restored are listed in the guide 
accompanying this article (see page 35). 

15. Agricultural Research, Extension and Education Re- 
form Act of 1998, Pub. L. No. 105-185, §§ 503-508, 112 
Stat. 523. The Balanced Budget Act added Cuban/Haitian 
entrants and Amerasian immigrants to the list of people 
who had a time-limited exemption from the bar. §§ 5302, 
5306. 

16. Welfare Reform Act § 403. 

17. Welfare Reform Act § 403(b); Balanced Budget Act 

5302, 5306. 

18. Welfare Reform Act § 403(c). 

19. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996 (PRWORA): Interpretation of “Fed- 
eral Means-Tested Public Benefit,” 62 Fed. Reg. 45,256 
(Aug. 26, 1997). 


20. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996: Federal Means-Tested Public Ben- 
efits Paid by the Social Security Administration, 62 Fed. 
Reg. 45,284 (Aug. 26, 1997). 

21. Federal Means-Tested Public Benefits, 63 Fed. Reg. 
36,653 (July 7, 1998). 

22. However, the conclusions do affect some qualified 
aliens who are eligible for benefits on the basis of their long 
work histories in the United States. To receive credit for a 
long work history, a qualified alien must have worked forty 
qualifying quarters. Any quarter after December 31, 1996, 
in which the alien received a federal means-tested public 
benefit such as SSI is not a qualifying quarter. 

23. Welfare Reform Act § 402(b). 

24. Welfare Reform Act § 412. States also may require 
programs offering means-tested state or local benefits to 
include the income and the resources of the alien’s immi- 
gration sponsor and the sponsor’s spouse in determining the 
alien’s eligibility for the benefits. § 422. The Immigration 
Reform Act further authorized states to prohibit qualified 
aliens from receiving general public cash assistance, or to 
limit qualified aliens’ eligibility for cash assistance programs. 
States may apply limitations to all aliens or to specific 
classes of aliens but may not place greater restrictions on 
eligibility than are placed on comparable federal programs. 


25. Welfare Reform Act §§ 401(a), 41 1(a). 

26. Welfare Reform Act § 401(c)(1). Part (A) of this defi- 
nition does not apply to the employment-related contracts 
or licenses of nonimmigrants whose entry visas are related 
to their employment in the United States. § 401(c)(2). 

27. Welfare Reform Act § 401(b). 

28. The law also does not apply to aliens who are law- 
fully present in the United States and eligible for benefits 
under the Railroad Retirement Act or the Railroad Unem- 
ployment Act. Balanced Budget Act § 5561. The Welfare 
Reform Technical Corrections Act also restored eligibility 
for SSI and certain other federal public benefits to non- 
qualified aliens who were lawfully present in the United 
States and were receiving those benefits on August 22, 
1996. Noncitizen Benefit Clarification and Other Techni- 
cal Amendments Act of 1998, Pub. L. No. 105-306, § 2. 

29. Specification of Community Programs Necessary 
for Protection of Life or Safety under Welfare Reform Leg- 
islation, 61 Fed. Reg. 45,985 (Aug. 30, 1996). 

30. The term “necessary for the protection of life and 
safety” has not been defined by Congress or any federal 
agency. Therefore its scope is ambiguous. 

31. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996 (PRWORA); Interpretation of “Fed- 
eral Public Benefit,” 63 Fed. Reg. 41,657 (Aug. 4, 1998). 

32. DHHS has cautioned that even the listed programs 
may provide certain benefits that are not federal public 
benefits. The test to be applied is whether the benefit is 
targeted at recipients based on their membership in a par- 
ticular group, or at individual “eligibility units.” 

33. Welfare Reform Act § 411(d). 

34. Nonqualified aliens who are nonimmigrants or pa- 
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rolees for less than one year remain eligible under federal 
law. Welfare Reform Act § 41 l(a). 

35. Welfare Reform Act § 411(c)(1). As with eligibility 
for federal benefits (see note 26), part (A) of this definition 
does not apply to the employment-related contracts or li- 


censes of nonimmigrants whose entry visas are related to 
their employment in the United States. § 41 1(c)(2). 

36. Welfare Reform Act § 400. 

37. Fairness for Legal Immigrants Act of 1999 (S. 792/ 
H.R. 1399, 106th Cong., Ist Sess.). 


When Should Agencies Inquire about 


lmmigration Status? 


ALISON BROWN 


‘i he 1996 Welfare Reform Act,' combined with the 
1996 Immigration Reform Act- and other federal 
legislation, dramatically changed the rules on immi- 
grants’ access to federal and state public benefits. 
These changes have added to existing confusion and 
fear in the immigrant community in dealing with gov- 
ernment agencies. They also have created confusion 
among North Carolina human services workers, who 
are charged with administering federal and state pub- 
lic benefit programs. 

The confusion surrounding the new rules already 
has led to a marked decrease in immigrant households’ 
use of basic benefit programs, such as Child Nutrition 
\ct programs and public health services, even though 
eligibility rules for those programs remain largely un- 
changed and most immigrants remain eligible to use 
the programs.’ This decrease in usage has fallen par- 
ticularly hard on children who live in the nearly ten 
million households of “mixed immigration status”— 
households that include at least one child who is a U.S. 
citizen and at least one parent who is an immigrant.’ 
One-fourth of uninsured children who are eligible for 
Medicaid or the Child Health Insurance Program 
(CHIP) live in such households.’ These complicated 
situations can make eligibility determinations difficult 


and threaten a family’s access to needed benefits. Fur- 
ther, members of households with mixed immigration 
status may be reluctant to apply for benefits for fear 
that undocumented family members will be deported 
or that their applying will have adverse consequences 
on their immigration status.‘ 

To ensure that eligible immigrants receive needed 
benefits and to avoid liability for discriminatory treat- 
ment of applicants or wrongful denial of benefits, agen- 
cies that administer public benefits must understand 
the new rules and implement them properly. The pre- 
ceding article, “Immigrants’ Access to Public Benefits: 
Who Remains Eligible for What?” (see page 22), ad- 
dresses which immigrants are eligible for various fed- 
eral, state, and local benefits. This article focuses on 
two related issues: 


1. When agencies that administer federal and state 
public benefits must verify immigration status 
before providing them 

. Under what limited circumstances agencies must 


report applicants for benefits who are undocu- 


mented immigrants to the Immigration and 
Naturalization Service (INS), and which agencies 
must do so 


At the time she wrote this article, the author was an immigration attorney with the North Carolina Immigrants Legal Assistance 
Project, in Raleigh. She now is a staff attorney for the American Bar Association's Center for Immigration Law and Representation, in 


Washington, D.C 
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BACKGROUND 


Before passage of the Welfare Reform Act, the major 
federal benefit programs were required to verify an 
applicant’s immigration status through the Systematic 
\lien Verification for Entitlements system (SAVE). 
The programs that used SAVE included Aid to Fami- 
lies with Dependent Children (AFDC), Medicaid, 
Food Stamps, federal housing assistance, unemploy- 
ment insurance, and some education loan and grant 
programs. 

The Welfare Reform Act expanded the verification 
requirements to cover all “federal public benefits” and 
“state public benefits” except those that continue to be 
available to all immigrants. The Welfare Reform Act 
also required the INS, along with the U.S. Department 
of Health and Human Services (DHHS), to develop 
regulations implementing a uniform verification sys- 
tem, at least for federal public benefits. From the date 
on which the INS publishes final regulations, states will 
have twenty-four months to put a verification system 
into effect for their programs that administer federal 
public benefits. 

Final regulations have not yet been issued, so the 
twenty-four-month period has not begun to run. How- 
ever, federal agencies have issued two documents that 
address when and how local government agencies 
should verify immigration status in the meantime. On 
November 17, 1997, the U.S. Department of Justice 
(DOJ) issued interim guidance (hereafter DOJ Guid- 
ance) on procedures for verifying immigrants’ eligibil- 
ity for federal public benefits.” On August 4, 1998, the 
INS issued proposed regulations on verification proce- 
dures, which are very similar to the DOJ Guidance.’ 
The regulations state that they should be used “in tan- 
dem” with the DOJ Guidance and that the DOJ Guid- 
ance should be followed to the extent that it is 
consistent with the proposed regulations. The remain- 
der of this article focuses on the contents of the DOJ 
Guidance, discussing the proposed regulations only 
when they vary from the DOJ Guidance. 

Before the verification procedure is reviewed, three 
preliminary issues must be addressed. First, the DOJ 
Guidance relates to federal public benefits only. Fu- 
ture DOJ guidelines will address the rules for state pub- 
lic benefits. The proposed INS regulations, however, 
give state and local governments the option of using 
the proposed verification procedures in administering 
state public benefits. State and local governments that 
wish to set up an alternative procedure should do so 


carefully. Under the U.S. Constitution, the federal gov- 
ernment has plenary (that is, full) power over immi- 
gration matters, and any procedures that are inconsis- 
tent with federal law in this area will be subject to close 
scrutiny. 

Second, the DOJ Guidance does not define which 
benefits fall under the definition of federal public ben- 
efit. Each federal agency bears the responsibility of 
determining which of its benefit programs meet the 
definition. For example, on the same day that the INS 
issued proposed regulations on verification procedures, 
DHHS published a notice identifying which of its pro- 
grams fall under the definition of federal public ben- 
efit." (DHHS’s interpretation is discussed in the article 
that begins on page 22.) 

Third, the DOJ Guidance instructs agencies that 
have been using SAVE to continue using it until the 
final regulations are issued and a final verification sys- 
tem is established. Thus, agencies such as those admin- 
istering Medicaid and public housing benefits, which 
currently are using SAVE, should continue to do so 
pending establishment of the final verification system. 
The one exception to this rule is that states now may 
use a system other than SAVE to verify immigrants’ 
eligibility for food stamps.'' The continued use of 
SAVE includes the continued use of SAVE proce- 
dures, including the privacy protections. For example, 
information obtained through SAVE ordinarily may 
not be used for any purpose other than to verify a 
person’s immigration status.'- 

Benefit providers that use SAVE still must under- 
stand the new welfare and immigration laws because 
SAVE will not always generate sufficient information 
to determine an immigrant’s eligibility for benefits. For 
example, SAVE will not necessarily show whether a 
person is a “qualified alien,” a designation critical to 
determining a person’s eligibility for benefits under the 
Welfare Reform Act. Consequently, all benefit provid- 
ers should become familiar with the verification proce- 
dure described in the next section. 

Finally, as discussed on page 33, nonprofit chari- 
table organizations are exempt from these verification 
regulations. 


THE VERIFICATION PROCEDURE 


The DOJ Guidance sets out a four-step procedure for 
verification. If it is properly implemented, the proce- 
dure should not operate to deny benefits to eligible 
immigrants or unduly deter them from applying. The 
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DOJ Guidance stresses that agencies administering 
federal public benefits continue to be subject to fed- 
eral civil rights laws and privacy rules.'* In this respect 
the new verification procedure must correspond to 
SAVE,'* which likewise contains civil rights and pri- 
vacy protections. The DOJ Guidance instructs agen- 
cies to implement neutral policies and procedures that 
apply equally to all applicants. It also provides that in- 
dividuals should not be singled out or asked for addi- 
tional documentation just because they look foreign, 
have ethnic-sounding names, or have a foreign accent. 

The four steps established by the DOJ Guidance" 
are as follows. 


STEP 1: Determine if the assistance being requested 
is a federal public benefit subject to the verification 
requirements. 

The verification requirements do not apply to all 
federal benefits. They apply only if the benefits are 
(1) federal public benefits and (2) nonexempt. Before 
attempting to verify a person’s immigration status, the 
benefit provider must determine whether the benefit 
being requested falls within the definition of federal 
public benefit. Whether a benefit meets that definition 
is determined by the federal agency overseeing the 
benefit program. For example, as discussed earlier, 
DHHS has issued a notice identifying which of its 
programs constitute federal public benefits and which 
do not. 

If a benefit is a federal public benefit, the provider 
must determine whether the benefit falls within one of 
the exempt programs—that is, programs for which all 
immigrants continue to be eligible. For example, all 
immigrants continue to be eligible for emergency Med- 
icaid. If the benefit is part of an exempt program, the 
provider is not required and should not attempt to verify 
immigration status. Only if the benefit falls within the 
definition of federal public benefit and is not an ex- 
empt program should the provider go to step 2. (Fora 
further discussion of federal public benefits and ex- 
emptions, see page 35.) 


STEP 2: Determine whether the person who is to 
receive the benefit is eligible under the general 
eligibility requirements. 

Designed to minimize the intrusiveness of the veri- 
fication procedure, this step supports the overall goal 
of the DOJ Guidance to ensure that verification of 
immigration status take place only when absolutely 
necessary to determine eligibility. The DOJ Guidance 


allows benefit providers to skip this step only if de- 
termining general eligibility would be more time- 
consuming and complex than verifying immigration 
status. The proposed INS regulations do not require 
benefit providers to take this step before verifying im- 
migration status, but they do require that agencies 
make their decision about the timing of verification in 
a nondiscriminatory way. 


STEP 3: Verify that the person who is to receive the 
benefit is a U.S. citizen, a U.S. national, or a qualified 
alien. 

The DOJ Guidance explicitly states that verification 
should not take place unless the benefits are contingent 
on status. The reason, according to the DOJ Guidance, 
is that the verification procedure raises significant pri- 
vacy concerns and the potential for discrimination. 
Further, the DOJ Guidance states that if an immigrant 
is applying for benefits on behalf of another person, the 
benefit provider should verify only the status of the per- 
son who actually will be receiving the benefit. For ex- 
ample, if a mother is applying for Medicaid or disability 
benefits under Supplemental Security Income on be- 
half of her child, the benefit provider should verify only 
the status of the child, not that of the mother. 

If the benefit is contingent on the person’s status, 
the agency should take the following steps: 


1. Ask the applicant for a written declaration, un- 
der penalty of perjury, that he or she is a U.S. 
citizen, a U.S. national, or a qualified alien. For 
definitions of “U.S. citizen” and “U.S. national” 
and an explanation of “qualified alien,” see 
“ABCs of Immigration Law and Policy,” page 15. 

. Verify the applicant’s citizenship or immigration 
status. The DOJ Guidance states that the appro- 
priate verification method will depend on the 
requirements and the needs of the program as 
well as a number of other factors. For example, 
if the agency provides a short-term benefit, a 
quick and simple verification procedure may be 
all that is necessary. The DOJ Guidance lists the 
types of documentation and methods that will 


prove citizenship or qualified alien status.' 


If an applicant presents documentation that he or 
she is a U.S. citizen and the documentation appears 
valid on its face, such as a U.S. birth certificate or pass- 
port, the provider should accept it as conclusive evi- 
dence. The more complicated issue is what docu- 
mentation will establish status as a qualified alien. The 
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CARD EXPIRES 


ro SAMPLE CARD 


The person’s Alien Number 
(or “A” Number) 


www.ins.usdoj.gov/graphics/index.htm. 


DOJ Guidance lists documents such as INS form 1-551 
(Alien Registration Receipt Card or “green card”) as ac- 
ceptable proof of qualified status. However, there are 
different versions of this card, the most current one 
being called Permanent Residence Card. Other docu- 
mentation that may be used as evidence of qualified 
status is INS form I-94 (a person’s arrival/departure 
record), but it establishes qualified status only if it bears 
certain codes, such as one showing a grant of asylum, 
or an unexpired temporary I-55] stamp. 

The DOJ Guidance instructs providers not to delay, 
deny, or reduce benefits based on immigration status 
during the time it takes to complete the verification 
procedure unless they are instructed to do so by the 
federal agency administering the benefit. 


STEP 4: Verify the potential recipient's eligibility 
under the provisions of the Welfare Reform Act and 
other federal legislation relating to immigrants. 

If the person who is to receive the benefit is a U.S. 
citizen or a U.S. national, the verification procedure is 
complete because the benefit restrictions regarding im- 
migrants do not apply. Likewise, if the benefit being re- 
quested is one for which all qualified aliens continue to 
be eligible, the verification procedure is complete. For 
example, all qualified aliens are eligible for higher edu- 
cation loans and grants if they otherwise meet the eli- 
gibility criteria for those benefits. (For a list of benefits 
that qualified aliens may receive, see page 35.) 

If additional immigrant restrictions apply to the ben- 


Over the years the Immigration and Naturalization Service has issued different versions of 
green cards. Although the appearance and the color of the cards vary (the one pictured is pink), each 
contains the information noted. To obtain more information about green cards and how to read them, contact 


The sample card above is reprinted from the INS guide What Color Is Your Green Card? 


The date (year, month, and day) 
on which the person became a 
lawful permanent resident 


efit, the provider will need to turn to the new eligibil- 
ity rules. For example, lawful permanent residents, a 
subset of the new qualified alien category, are eligible 
for Medicaid only if they were in the United States and 
were granted legal permanent residence on or before 
\ugust 22, 1996. To determine when a potential ben- 
efit recipient was granted legal permanent residence— 
and thus to determine the person’s eligibility for 
Medicaid and certain other benefits—the benefit pro- 
vider will need to know how to read the various codes 
on the person’s I-55] form, or green card. 


The DOJ Guidance specifically states that if at any 
time the benefit provider determines that verification 
of immigration status is unnecessary, the provider 
should not ask any additional questions about immigra- 
tion status. 


REPORTING REQUIREMENTS 


The Welfare Reform Act expanded the circumstances 
under which federal agencies must report to the INS 
people applying for benefits. The principal change was 
to make three additional federal agencies subject to 
the reporting requirements. Previously, only agencies 
administering the Food Stamp program had to report. 
The other agencies now required to report are those 
responsible for Temporary Assistance for Needy Fami- 
lies (TANF), Supplemental Security Income (SSI), and 
some public housing agencies. On a quarterly basis (or 
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more often if requested by the INS), these agencies 
must provide the INS with the names, addresses, and 
other identifying information concerning people who 
are “known to be not lawfully present in the United 
States.”"* 

\s yet, neither the DOJ nor the INS has defined the 
phrase “known to be not lawfully present in the United 
States.” Nor have they issued any guidance telling 
agencies what and when they are to report. In the ab- 
sence of specific federal rules, the safest course for 
agencies to follow is to look to the Food Stamp program 
for guidance. Food Stamp agencies must report people 
who are “present in the United States in violation of 
the Immigration and Nationality Act.”'’ This phrase 
has been interpreted narrowly to apply only to people 
with final orders of deportation from the INS. In addi- 
tion, Food Stamp agencies have not been required to 
report or verify the immigration status of household 
members who are not applying for food stamps for 
themselves.° 

The Welfare Reform Act did not impose any new 
reporting requirements on other agencies. It did, how- 
ever, include a set of “anti-confidentiality rules,” which 
have created some confusion about benefit providers’ 
obligations. The anti-confidentiality rules were de- 
signed to counter any remaining “sanctuary” ordi- 
nances, which were being used in some places to 
prevent state or local agencies from cooperating 
with INS enforcement efforts. Under the anti- 
confidentiality rules, federal, state, or local laws may 
not prohibit state or local government entities from ex- 
changing information with the INS regarding a 
person’s immigration status. In addition, federal, state, 
or local government entities may not be restricted 
from maintaining records on immigration status or 
exchanging information about immigration status 
with other federal, state, or local governmental enti- 
ties.*! 

The anti-confidentiality rules do not require an) 
agency to turn information over to the INS. Nor do they 
impose an affirmative duty to collect information about 
immigration status. They do prevent agencies from as- 
suring that immigration information will be kept com- 
pletely confidential. An agency must report a person’s 
immigration status to the INS only to the extent that it 
is subject to the reporting requirements discussed ear- 
lier. To ensure equal access to services, and to pre- 
vent discriminatory treatment of applicants, agencies 
should establish procedures that minimize the collec- 
tion of information about immigration status. 


EXCEPTIONS AND LIMITATIONS 


Special Verification Rules for Battered Spouses 
and Children 


Certain battered spouses (victims of domestic violence) 
and children are included within the definition of 
“qualified aliens” and therefore continue to be eligible 
for certain benefits.-’ For these people the documenta- 
tion requirements are not as stringent. The proposed 
INS regulations also would modify the SAVE proce- 
dures for this category of qualified aliens.** The INS 
has centralized in one office the handling of most ap- 
plications from battered immigrants for lawful status, 
thereby making it easier to verify their status as quali- 
fied aliens. 


Exemption for Nonprofit Charitable Organizations 


Nonprofit charitable organizations are exempt from 
having to verify immigration status—even if they pro- 
vide a federal, state, or local public benefit—and they 
may not be penalized for not verifying immigration 
status.-’ Further, state and local governments may not 
impose verification requirements on such organiza- 
tions.-° To be exempt, an organization must be both 
nonprofit and charitable. The DOJ Guidance defines 
“nonprofit organization” as one that “is organized and 
operated for purposes other than making gains or prof- 
its for the organization, its members, or its sharehold- 
ers, and is precluded from distributing any gains or 
profits to its members or shareholders.” It defines 
“charitable organizations” to include organizations 
“dedicated to relief of the poor and distressed or under- 
privileged, as well as religiously affiliated organizations 
and educational organizations.”~ 


CONCLUSION 


Many of the issues related to the new verification and 
reporting requirements are still unclear, including ex- 
actly which benefits fall under the definition of federal 
public benefit; when TANF, SSI, and public housing 
agencies will be required to report applicants to the 
INS; and how all the requirements will be imple- 
mented at the state and local levels. These unresolved 
issues are adding to the confusion in the immigrant 
community and among benefit providers. The situa- 
tion offers an opportunity, however, for benefit provid- 
ers and local immigrant advocates to work together to 
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clarify the new rules and ensure that immigrants con- 


tinue to receive appropriate benefits. 


NOTES 


1. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996 (hereinafter Welfare Reform Act), 
Pub. L. No. 104-193, 110 Stat. 2105 (codified as amended 
in scattered sections of § U.S.C. and 42 U.S.C.). 

2. Illegal Immigration Reform and Immigrant Respon- 
sibility Act of 1996 (hereinafter Immigration Reform Act), 
Pub. L. No. 104-208, 110 Stat. 3009 (codified in scattered 
sections of 8 U.S.C.). 

3. Gillian Dutton, “The Effect of Welfare Reform on 
Immigrant Children,” Clearinghouse Review 32 (Jan.-Feb. 
1999): 504, citing Wendy Zimmerman and Michael Fix, 
Declining Immigrant Applications for Medi-Cal and Welfare 
Benefits in L.A. County (Washington, D.C.: Urban Insti- 
tute, July 1998). 

4. Sheri A. Brady, One in Ten: Protecting Children’s 
Access to Federal Public Benefits under the New Welfare and 
Immigration Laws (Washington, D.C.: National Association 
of Child Advocates, 1998). 

5. Brady, One in Ten, citing “Outreach to Medicaid 
Eligible Children,” in Charthook on Children’s Health Insur- 
ance Status (GAO/HEHS 98-93), General Accounting Of- 
fice for U.S. Department of Health and Human Services 
(Washington, D.C.: Dec. 1997). In North Carolina the CHIP 
is called North Carolina Health Choice. 

6. Another issue that deters immigrant households 
from accessing benefits relates to the “public charge” 
ground of inadmissibility to the United States. Under the 
Immigration and Nationality Act of 1952, as amended, an 
immigrant’s application for legal permanent residence or 
entry into the United States may be denied if the INS ex- 
aminer finds that the person is likely to become a public 
charge or likely to need public benefits to support self or 
family. § 2R(ay4), 8 U.S.C. §§ 1101-1537. This issue was 
recently addressed in guidelines from the U.S. Department 
of Justice. Field Guidance on Deportability and Inadmissi- 
bility on Public Charge Grounds, 64 Fed. Reg. 25,689-93 
(May 26, 1999). 

7. Welfare Reform Act § 432. Section 504 of the Im- 
migration Reform Act expanded the verification require- 
ments further by requiring verification of citizenship, not 
just immigration status. 

8. Interim Guidance on Verification of Citizenship, 
Qualified Alien Status and Eligibility under Title IV of the 
Personal Responsibility and Work Opportunity Reconcilia- 
tion Act of 1996, 62 Fed. Reg. 61,344 (Nov. 17, 1997) (here- 
inafter DOJ Guidance). 

9. Verification of Eligibility for Public Benefits: INS 
Proposed Rule, 63 Fed. Reg. 41,662 (Aug. 4, 1998) (herein- 
after INS Proposed Rule). 

10. Personal Responsibility and Work Opportunity Rec- 
onciliation Act of 1996 (PRWORA); Interpretation of “Fed- 
eral Public Benefit,” 63 Fed. Reg. 41,657 (Aug. 4, 1998). 


11. DOJ Guidance, 62 Fed. Reg. 61,345. 

12. Four types of agencies must report information 
about a person’s immigration status to the INS. The new 
reporting requirements are discussed on page 32. In the nar- 
row circumstances when these agencies must report to the 
INS, it is unclear how the SAVE privacy protections apply. 

13. DOJ Guidance, 62 Fed. Reg. 61,346. 

14. Welfare Reform Act § 432(a). See also 42 U.S.C. 
§ 1320b-7(d). 

15. DOJ Guidance, 62 Fed. Reg. 61,346-50. Unless 
noted otherwise, the discussion in this part is drawn from 
the DOJ Guidance. 

16. INS Proposed Rule, 63 Fed. Reg. 41,662. 

17. The DOJ Guidance lists the following as relevant 
factors in determining the extent of documentation re- 
quired: the nature of the benefit to be provided; the need 
to provide the benefit in an expedited manner; the length 
of time the benefit will be provided; the cost of the benefit; 
and the time and the cost of the chosen verification proce- 
dure. 62 Fed. Reg. 61,347. See also DOJ Guidance. attach- 
ments 4 and 5, 62 Fed. Reg. 61,362-409. 

18. Welfare Reform Act § 404(b). 

19. 7 U.S.C. § 2020(e\17). 

20. 7 C.F.R. § 273.4(e\(2). 

21. Welfare Reform Act § 434. 

22. As a final point, the scope of these anti-confidenti- 
ality rules seems to be limited, for the DOJ already has clari- 
fied that existing confidentiality rules still apply in some 
circumstances. For example, it recently announced that 
census information will remain confidential. The Effect 
of 8 U.S.C.A. § 1373(a) on Requirements Set Forth in 
13 U.S.C. § 9a) That Census Officials Keep Covered Cen- 
sus Information Confidential, Memo from Office of Legal 
Counsel, U.S. Department of Justice (May 18, 1999). 

23. Immigration Reform Act § 501. To be eligible for 
benefits, the battered immigrant must establish that he or 
she either is the beneficiary of a spousal visa petition or has 
filed a self-petition under the Violence against Women Act 
(VAWA). In addition, he or she may no longer be residing 
with the abuser. The battered immigrant also must show a 
“substantial connection” between the domestic violence and 
the need for public benefits. The U.S. attorney general has 
issued guidelines on when agencies should find that this 
substantial connection exists. The guidelines broadly define 
the circumstances under which the substantial connection 
may be found. Guidance on Standards and Methods for 
Determining Whether a Substantial Connection Exists be- 
tween Battery or Extreme Cruelty and Need for Specific 
Public Benefits, 62 Fed. Reg. 65,285 (Dec. 11, 1997). 

24. INS Proposed Rule, 63 Fed. Reg. 41,662. 

25. Immigration Reform Act § 508; DOJ Guidance, 62 
Fed. Reg. 61,346. 

26. INS Proposed Rule, 63 Fed. Reg. 41,662. 

27. DOJ Guidance, 62 Fed. Reg. 61,345-46. The pro- 
posed INS regulations likewise exclude nonprofit charitable 
organizations from the verification requirements, stating 
that they do not come within the definition of “benefit 
granting agencies.” INS Proposed Rule, 63 Fed. Reg. 41,662. 
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A GUIDE TO IMMIGRANTS’ ELIGIBILITY FOR 
PUBLIC BENEFITS IN NORTH CAROLINA 
JILL D. MOORE 


ALL IMMIGRANTS 

The Welfare Reform Act identified which aliens are 
ineligible for certain public benefits. It did not specify 
which benefits remain available to all aliens. Presumably, 
benefits not explicitly denied to aliens (or subsets of 
them) remain available to all people in the United States 
without regard to citizenship or immigration status. Those 
benefits include any that do not meet the statutory 
definition of “federal public benefit,” which must be 
denied to nonqualified aliens (see “Nonqualified Aliens/ 
Federal Public Benefits,” later in this guide). They also 
include the following benefits and services, which are 
excepted from the statutory definition of “federal public 
benefit”: 


* Medicaid benefits for emergency services (but not 
for organ transplants), provided that the person 
otherwise meets Medicaid eligibility criteria 

» Short-term, noncash emergency disaster relief 
Immunizations 
Testing for and treatment of symptoms of communi- 
cable diseases 

* Benefits from housing or community development 
assistance programs that the person was receiving 
as of August 22, 1996 
Benefits under Title Il of the Social Security Act (that 
is, Old Age, Survivors, and Disability Insurance), 
provided that the alien is lawfully present in the 
United States 

* Programs or services specified by the U.S. attorney 
general that (1) deliver in-kind services at the 
community level, (2) do not condition assistance on 
the recipient's income or resources, and (3) are 
necessary for the protection of life or safety: 


— Crisis counseling and intervention programs, 
child protective services, adult protective services, 
violence and abuse prevention programs, 
programs for victims of domestic violence or 
other crimes, and treatment of mental illness and 
substance abuse 

— Short-term shelter or housing assistance for the 
homeless, for victims of domestic violence, or for 
runaway, abused, or abandoned children 

— Assistance for people during periods of hot, cold, 
or other adverse weather conditions 


— Soup kitchens, community food banks, senior 
nutrition programs such as Meals on Wheels, and 
other community nutritional services for people 
requiring special assistance 
Medical and public health services (including 
treatment and prevention of diseases and injuries) 
and mental health, disability, or substance abuse 
assistance necessary to protect life or safety 
Activities designed to protect the lives and safety 
of workers, children, or community residents 
Any other programs, services, or assistance 
necessary for the protection of life or safety 


The state and local benefits available to all people 
regardless of citizenship or immigration status are those 
that do not meet the statutory definition of “state or local 
public benefit,” and the following benefits, which are 
specifically excepted from that definition: 


* Assistance for health care items and services 
necessary for treatment of emergency medical 
conditions (but not for organ transplants) 

* Short-term, noncash emergency disaster relief 

* Immunizations 

* Testing for and treatment of symptoms of communi- 
cable diseases 
Programs and services such as soup kitchens or crisis 
centers that deliver in-kind services at the commu- 
nity level, do not condition assistance on the 
recipient's income or resources, and are necessary for 
the protection of life or safety 


All people present in the United States also may make 
use of police, fire, ambulance, transportation, sanitation, 
and other widely available public services. 


QUALIFIED ALIENS 

A “qualified alien” is a noncitizen who fits into one of the 
following categories: lawful permanent residents; certain 
aliens admitted for humanitarian reasons (namely, 
refugees; political and religious asylees; peopie granted 
withholding of deportation; Cuban/Haitian entrants; 
Amerasian immigrants; and parolees admitted to the 
United States for at least one year); aliens who have been 
present in the United States since before April 1, 1980, as 
“conditional entrants” under federal immigration laws; and 
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certain immigrants who have been battered or subjected 
to extreme cruelty, and in some cases their parents. 


Qualified Aliens with Strong Military Connections 


Honorably discharged veterans, members of the armed 
services on active duty, and their spouses and dependent 
children are potentially eligible for any public benefit, 
including food stamps, Supplemental Security Income 
(SSI), and all federal means-tested public benefits. These 
people must meet all other eligibility criteria for the 
benefit before they may receive it. Congress has stated 
that members of Hmong or Highland Lao tribes who 
provided assistance to United States military forces 
during the Vietnam War should be treated the same as 
honorably discharged veterans in determining eligibility 
for benefits. Thus those people also are potentially eligible 
to receive any public benefit. 


Qualified Aliens with Long Work Histories in the 
United States 


Lawful permanent residents who entered the United 
States before August 22, 1996, and who have worked forty 
qualifying quarters (ten years) under Title Il of the Social 
Security Act are potentially eligible to receive any public 
benefit, provided that they meet all other eligibility 
criteria for the benefit. People who entered the United 
States after August 22, 1996, but otherwise meet the 
eligibility criteria are eligible for SSI and food stamps 
immediately but must wait five years before they are 
eligible to receive other federal means-tested public 
benefits. 


All Other Qualified Aliens 


SSI 

The following qualified aliens are eligible to receive SSI 
(provided that they meet all other program eligibility 
criteria): 


* Those with strong military connections (described 
earlier) 

* Those with long work histories (described earlier) 

* People who were lawfully present in the United 
States on August 22, 1996, and who were, or who 
become, disabled or blind 

* People who are lawfully present in the United States 
and were receiving SSI on August 22, 1996 

* SSI recipients whose applications for SSI predated 
January 1,1979 

* Cross-border Native Americans 


Qualified aliens admitted for humanitarian reasons 
(described earlier) are eligible to receive SS! only during 
their first seven years of lawful residence in the United 
States. 

All other qualified aliens are barred from receiving SSI. 


Food Stamps 

The following qualified aliens are eligible to receive food 
stamps (provided that they meet all other program 
eligibility criteria): 


* Those with strong military connections (described 
earlier) 

* Those with long work histories (described earlier) 

* People who were lawfully present in the United 
States on August 22, 1996, and who now are 
disabled or who become eligible for disability-based 
federal benefits in the future 

.° Children under age eighteen who were lawfully 
residing in the United States on August 22, 1996 

* Adults who were lawfully residing in the United 
States on August 22, 1996, and were at least sixty- 
five years old on that date 

* Cross-border Native Americans 


Qualified aliens admitted for humanitarian reasons 
(described earlier) are eligible to receive food stamps 
only during their first seven years of lawful residence in 
the United States. 

All other qualified aliens are barred from receiving 
food stamps. 


Federal Means-Tested Public Benefits 

Qualified aliens who entered the United States before 
August 22, 1996, are eligible for federal means-tested 
public benefits. Qualified aliens who entered the United 
States after August 22, 1996, are not eligible for those 
benefits until five years after their lawful admission to the 
United States. 

The following groups are exempted from the five-year 
waiting period: qualified aliens with strong military 
connections and qualified aliens admitted for humanitar- 
ian reasons (both categories described earlier). 

Congress did not define the term “federal means- 
tested public benefits.” Based on federal agency interpre- 
tations, the term includes at least the following benefits 
and programs, and the restrictions just stated apply: 
Medicaid (except for emergency medical assistance), 
Temporary Assistance for Needy Families (TANF), and the 
food-assistance block grant programs in Puerto Rico, the 
Northern Mariana Islands, and American Samoa. No other 
programs administered by the U.S. Department of Health 
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and Human Services (DHHS), the U.S. Department of 
Agriculture, or the Social Security Administration meet 
the definition, according to those agencies, so qualified 
aliens are eligible for such programs (provided that they 
meet the particular program's criteria). 

By statute, the following benefits also are exempted 
from the definition of federal means-tested public 
benefits under the Welfare Reform Act, so qualified aliens 
are eligible to receive them: Medicaid for emergency 
medical services (but not for organ transplants); short- 
term, noncash emergency disaster relief; services 
provided under the National School Lunch Act and the 
Child Nutrition Act; immunizations; testing for and 
treatment of symptoms of communicable diseases; 
payments for foster care and adoption assistance; 
student assistance under the Higher Education Act and 
the Public Health Service Act; means-tested programs 
under the Elementary and Secondary Education Act; 
Head Start; benefits under the Job Training Partnership 
Act; and programs, services, or assistance specified by 
the U.S. attorney general that (1) deliver in-kind services 
at the community level, (2) do not condition assistance 
on the recipient's income or resources, and (3) are 
necessary for the protection of life or safety. 


NONQUALIFIED ALIENS 


Federal Public Benefits 


Nonqualified aliens are potentially eligible to receive the 
federal benefits and services listed earlier as being 
available to all aliens, provided that they otherwise meet 
eligibility criteria. 

Nonqualified aliens are generally ineligible to receive 
other federal public benefits, which are defined as 
follows: 


(A) any grant, contract, loan, professional license, or 
commercial license provided by an agency of the 
United States or by appropriated funds of the 
United States; and 
any retirement, welfare, health, disability, public or 
assisted housing, postsecondary education, food 
assistance, unemployment benefit or any other 
similar benefit for which payments or assistance 
are provided to an individual, household, or family 
eligibility unit by an agency of the United States 
or by appropriated funds of the United States. 


One federal agency, DHHS, has issued an official 
interpretation of this definition, which must be applied 
to programs that receive funding from DHHS. Under 


DHHS's interpretation, nonqualified aliens are eligible for a 
number of DHHS-funded benefits that are provided at the 
local level, such as prenatal care and other health services. 
This interpretation concludes that only the following 
programs constitute federal public benefits: several 
programs of the Administration on Developmental 
Disabilities (ADD); adult programs/payments to territories; 
Agency for Health Care Policy and Research dissertation 
grants; child care and development fund; clinical training 
grants for facuity development in alcohol and drug abuse; 
foster care; health profession education and training 
assistance; independent living program; job opportunities 
for low-income individuals; low-income home energy 
assistance program; Medicare; Medicaid (except for 
emergency medical assistance); mental health clinical 
training grants; native Hawaiian loan program; refugee 
cash assistance; refugee medical assistance; refugee 
preventive health services program; refugee social 
services formula program; refugee social services discre- 
tionary program; refugee targeted assistance formula 
program; refugee targeted assistance discretionary 
program; refugee unaccompanied minors program; 
refugee voluntary agency matching grant program; 
repatriation program; residential energy assistance 
challenge option; social services block grant; state child 
health insurance program; and TANF. 

The general bar on federal public benefits does not ap- 
ply to Medicare benefits for nonqualified aliens who were 
lawfully present in the United States and authorized to be 
employed during the time they earned wages rendering 
them eligible for Medicare; benefits under the Railroad 
Retirement Act or the Railroad Unemployment Act for 
nonqualified aliens who are lawfully present; and SSI and 
associated Medicaid benefits for nonqualified aliens who 
were receiving those benefits on August 22, 1996. 


State and Local Public Benefits 


Nonqualified aliens are potentially eligible to receive the 
state and local benefits and services listed earlier as being 
available to all aliens, provided that they otherwise meet 
eligibility criteria. 

Nonqualified aliens are generally ineligible to receive 
other state and local public benefits. The definition of state 
and local benefits parallels the definition of federal 
benefits set forth earlier, except that the benefits are 
funded by state or local governments, not the federal 
government. 

Nonqualified aliens who are nonimmigrants or 
parolees for less than one year are eligible to receive state 
and local public benefits. 
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Overcoming Language 
Barriers Health 


JANE PERKINS 


vercoming language barriers to 

health care is critical to the 

well-being of millions of immi- 

grants in the United States to- 
day. About 32 million people in this 
country, 13.8 percent of the population, 
speak a language other than English at 
home.' The health care delivery system 
is hard-pressed to handle this diversity. 
Health care providers in major cities 
and in West Coast states, in particular, 
deal with an amazing variety of lan- 
guages and cultures. For example, in 
the first four months of 1993, Kaiser 
Hospital in Oakland, California, pro- 
vided translation services in Amharic, 
\rabic, Cambodian, Cantonese, Chau- 
chou, Hungarian, Ilocano, Italian, Japa- 
nese, Korean, Laotian, Mandarin, 
Romanian, Russian, Spanish, Tagalog, 


Tigrinya, Toishanese, and Vietnamese. 


\lthough more pronounced in urban 
and western areas, dramatic increases in 
the number of residents with limited 
English proficiency (LEP) are occurring 
nationwide. North Carolina itself is ex- 
periencing an unprecedented influx. A 
growing number of the state’s residents are from Bosnia, Central Ameri- 
can countries, China, Laos, Mexico, and Vietnam. An accurate count of 


The author is director of legal affairs at the National Health Law Program and an 
adjunct professor in UNC-CH’s School of Social Work. The author’s work on this 
article was supported by a grant from the Henry J. Kaiser Family Foundation, Menlo 
Park, California. Opinions are those of the author and do not necessarily reflect the 
views of the foundation 
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LEP speakers in the state is difficult to obtain, but it is 
estimated that there are between 250,000 and 300,000 
Spanish speakers alone. 

Communication barriers complicate the delivery of 
health care. The following recent accounts illustrate 
the problem: 


® In central North Carolina, Hispanic residents 
have complained that they must wait longer 
than non-Hispanic residents to receive treat- 
ment from the local health department. When 
these residents do receive care, family members 
or unqualified health department employees 
translate during the visit, or they are asked to 
pay for each fifteen minutes of interpreting. 
In central North Carolina, a hospital used a child 
to translate during his parent’s emergency room 
visit. As the boy and his parent left the facility, 
another LEP family arrived with an emergency. 
The boy had to translate during that visit as well. 
In South Carolina a hospital limited epidural 
anesthesia for women in labor to women who 
could speak English. 


This article addresses the need for translation ser- 
vices during health care visits and the ways in which 
these needs are most frequently met. It describes the 
factors inhibiting appropriate linguistic access, then 
provides an overview of the laws governing linguistic 
access to health care. The article closes with some rec- 
ommendations for making care more linguistically ac- 
cessible. 


THE NEED FOR TRANSLATION SERVICES 


Patients who do not speak English need qualified in- 
terpreters to describe potentially complex medical 
problems and treatment plans. Words that English- 
speaking patients may use, such as “hypertension” or 


” 


“allergies,” often do not have equivalents in other lan- 
guages. Further, communicating subtle distinctions 
can be very important. As one California doctor ex- 
plains, “The difference between ‘crushing pain’ when 
the patient is walking and ‘sharp pain’ can mean the 
difference between severe coronary artery disease and 


gastritis [stomach inflammation].”* 


Translation of a medical visit by unqualified inter- 
preters is prone to omissions, additions, substitutions, 
volunteered opinions, and semantic errors that can 
seriously distort care.’ In one study, analysis of re- 
corded encounters during which an adult son inter- 
preted for his Russian father demonstrated incorrect 


translation of more than 28 percent of words and 
phrases.’ 

In addition, the use of untrained interpreters can 
result in a breach of patient confidentiality. Reliance 
on interpreters who are not trained in the ethics of in- 
terpretation can cause a patient not to speak freely in 
front of a health care provider, especially when chil- 
dren are translating for parents about such sensitive is- 
sues as spousal abuse and sex- 


ual practices.° 
The lack of appropriate ( 


translation services also af- 
fects the cost of care. Non- 
English-speaking patients 
may be reluctant to deal (919) 715-0992 
with providers who cannot 
communicate with them, (919) 715-3119 
seeking care only when 
their conditions become 
acute and more costly. 
Fifty-eight percent of LEP 


patients polled by the (919) 733-4261 


N.C. Office of Minority Health 


N.C. Bilingual Resource Group 


Hispanic Ombudsman, Office of 
Citizen Services, N.C. Department 
of Health and Human Services 


Asian Health Services in 
1994 reported that they 
would not see a physician 


AT&T Language Line 
1-800-821-0301 
(demonstration and information) 


if interpreting services 


were not available. Further, 
to fill the gaps created by the language barrier, doctors 
may turn to batteries of expensive, often unnecessary 
tests. One study found that language differences 
caused treatment of non-English- speaking patients to 
take 25 to 50 percent longer than treatment of 
English-speaking patients. Finally, inadequate inter- 
preting has been shown to delay a correct diagnosis and 
to increase the chances that the patient will not be able 
to follow the doctor’s orders.” 

Unfortunately, translation needs often go unmet or 
are handled inappropriately in health care settings. 
Many hospitals and clinics do not have qualified inter- 
preters on hand. Rather, they rely on family, friends, 
or untrained staff, or they allow providers to deliver 
services without any verbal communication with the 
patient. Important medical information typically de- 
livered to patients in writing—for example, informed- 
consent forms and discharge treatment plans—may be 
provided only in English." 


FACTORS INHIBITING LINGUISTIC ACCESS 


A number of state and federal laws (discussed later) ad- 
dress provision of translation services to LEP patients. 
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Nonetheless, linguistic access is not well developed. 
Several factors create barriers. 

First, the number of different languages spoken in 
the United States has grown dramatically in the last 
thirty years. Today, hundreds of languages are spoken 
in both urban and rural areas.'' The trend will con- 
tinue. Estimates are that by 2010 the U.S. minority 
population will have increased by 60 percent and will 
include immigrants from all around the world. 

Second, translation services cost money, and cur- 
rent levels of funding are inadequate. States and health 
care providers have been slow to bill Medicare and 
Medicaid for the administrative costs associated with 
providing language services. Also, recent federal laws 
regarding immigrants have created confusion about 
the extent of providers’ obligations to serve LEP popu- 
lations. Federal law now makes many immigrants ineli- 
gible for significant public benefits, including 
Medicaid, during their first five years in the country 
or altogether.'- The loss of federal Medicaid funds is 
particularly stressful to public hospitals and clinics, on 
which many immigrants rely. Moreover, many health 
care providers are uncertain about the extent to which 
they can and should provide health care, including 
translation services, to immigrant populations. (For 
more discussion of these issues, see “Immigrants’ Ac- 
cess to Public Benefits: Who Remains Eligible for 
What?,” page 22 in this issue.) 

Third, there often is little public support for the af- 
fected minority groups. In a 1996 poll by The Univer- 
sity of North Carolina at Chapel Hill’s School of Jour- 
nalism, nearly half of those surveyed (42 percent) stated 
that they were uncomfortable with the growth of the 
Hispanic population in North Carolina, and more than 
half (55 percent) said that they did not feel comfortable 
around people who do not speak English. (For an in- 
depth review of this poll, see “A Profile of Hispanic 
Newcomers to North Carolina,” page 2 in this issue.) 

Finally, although there are state and federal laws 
requiring access to linguistically appropriate health 
care, they are largely unused in practice. The remain- 


der of this article discusses these laws. 


LINGUISTIC ACCESS PROVISIONS AND POLICY 
DEVELOPMENT IN NORTH CAROLINA 


North Carolina is just beginning to develop legal re- 
quirements for linguistic access in health care settings. 
For its Medicaid managed-care program, the state’s 
Division of Medical Assistance uses contracts that 
specifically address linguistic access. These contracts 


require the managed-care plans that are contracting 
with the state Medicaid agency to comply with Title 
VI of the Civil Rights Act (which, as discussed later, 
prohibits discrimination on the basis of national ori- 
gin); to provide marketing materials in English, Span- 
ish, and other needed languages; and to make 
interpreter services available 24 hours a day by tele- 
phone and/or in person, to ensure that plan members 
can communicate with plan personnel and their pro- 
viders."° 

There also is activity at the policy development 
stage. Governor James B. Hunt, Jr., has appointed an 
Advisory Council on Hispanic/Latino Affairs, which, 
among other activities, is investigating ways to improve 
the provision of health care services to LEP patients. 
At the local level, the North Carolina Association of 
Local Health Directors has passed a resolution recog- 
nizing the critical need for interpreter services, particu- 
larly for the fast-growing Hispanic population, and 
asking local public health agencies to take a lead role in 
communicating with the public about the importance 
of providing linguistic access and complying with Title 
VI of the Civil Rights Act."* 

On another legal front, failure to provide translation 
during health care visits may violate the laws of in- 
formed consent. A health care provider’s failure to ob- 
tain informed consent is a basis for a lawsuit in North 
Carolina, originally grounded in common law"? but also 
addressed in statute.'° Generally, to establish a failure 
to secure informed consent, a person must show that 
(1) the provider failed to inform the patient of a mate- 
rial fact relating to treatment; (2) the patient consented 
to the treatment without being aware of that fact; (3) a 
reasonable patient under similar circumstances would 
not have consented if given such information; and (4) 
the treatment in question caused injury to the patient. 
A signed form creates a presumption that a consent is 
valid;'’ however, inability to read the form might over- 
come that presumption.'* Although a North Carolina 
court has not ruled on the issue in any reported deci- 
sion, courts in other jurisdictions have found language 
barriers to give rise to claims that the physician failed 
to obtain a patient’s informed consent.'” 


LINGUISTIC ACCESS PROVISIONS IN FEDERAL LAW 


Although North Carolina has only recently begun to 
develop specific policies and legal requirements regard- 
ing linguistic access in health care settings, a number 
of federal laws and regulations require health care pro- 
viders in North Carolina to ensure linguistic access.*” 
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Title VI of the Civil Rights Act 


Congress passed Title VI of the Civil Rights Act to 
ensure that federal money is not used to support dis- 
crimination on the basis of race or national origin in 
government activities, including the delivery of health 
care. Title VI states, “No person in the United States 
shall, on ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any pro- 
gram or activity receiving Federal financial assis- 
tance.”*! Taken together, Title VI and its implement- 
ing regulations bar both intentional discrimination and 
activities that have a disparate discriminatory impact 
based on race, color, or national origin—even when 
the recipient of federal funds does not have an actual 
intent to discriminate.** 

In the thirty years since the Title VI provisions be- 
came law, federal subsidy of health care has become 
pervasive, causing the numbers of providers and enti- 
ties that must comply with Title VI to skyrocket. (Gen- 
erally, providers who bill Medicare or Medicaid or 
receive other federal funds must comply with Title VI.) 
When Title VI is violated, expansive remedies may be 
authorized, including injunctive relief, corrective ac- 
tion plans, termination of federal funds, and possibly 
the award of damages. 

Neither Title VI nor the implementing regulations 
discuss linguistic access per se. However, courts have 
consistently found a close connection between na- 
tional origin, which is specifically covered by Title VI, 
and language. In Lau v. Nichols, the U.S. Supreme 
Court held that the San Francisco school system vio- 
lated Title VI by failing to take steps to assist LEP 
Chinese students: “It is obvious that the Chinese- 
speaking minority receive fewer benefits than the 
English-speaking majority from respondents’ school 
system which denies them a meaningful opportunity to 
participate in the educational program—all earmarks 
of the discrimination banned by” the Title VI regula- 
tions.*> Since Lau, a number of lower courts have 
found that the failure to provide translation services 
may be discrimination on the basis of national origin.** 

In addition, the U.S. Department of Health and 
Human Services’ Office for Civil Rights (OCR) has 
consistently found that recipients of federal funds have 
an obligation under Title VI to communicate effec- 
tively with LEP people. As recently as last year, the 
agency reiterated that “where language barriers cause 
persons with limited English proficiency to be ex- 
cluded from or be denied equal access to health or so- 


cial services, recipients 
may be required to take 
steps to provide lan- 
guage assistance to such 
persons.””> This  state- 
ment reflects the posi- 
tion taken by OCR over 
the last decade, in more 


than 100 administrative 
decisions and compli- 
ance agreements affect- 
ing individual health 
care providers. These 
OCR decisions articu- 
late the following basic 
requirements:”° 


. Recipients of federal 
funds should have a 
written policy for lin- 
guistic access and 
should make sure 
that staff are aware 
of the policy. 

. Recipients of federal 


for their children’s checkups. 
funds should have a 


procedure for offer- 
ing translation services to LEP patients during all 
hours of operation. 

. Family and friends should be allowed to interpret 
only after a patient has been informed of the avail- 
ability of the services of a qualified interpreter at no 
cost to the patient. 

4. Minors should not be used to translate. 

. “Qualified” interpreters should have demonstrated 
bilingual proficiency and knowledge of medical 
terms and of the ethics of medical interpreting. 

. The use of telephone translation services should be 
limited to situations in which no bilingual staff per- 
son or qualified interpreter is available to provide 
services. 

7. Important medical documents should be translated 
for the patient. 


The Hill-Burton Act 


The Hill-Burton Act, another federal law that bears on 
linguistic access to health care, encourages construc- 
tion and modernization of public and nonprofit com- 
munity hospitals, health centers, and nursing homes.” 
Although the act benefits communities nationwide, 
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health care facilities in the South have made heavy use 
of Hill-Burton funds. 

In return for Hill-Burton support, facilities agree to 
be bound in perpetuity by provisions requiring “com- 
munity service.” Facilities must make services “avail- 
able to all persons residing . . . in the facility’s service 
area without discrimination on the ground of race, 
color, national origin, creed or any other ground unre- 
lated to an individual’s need for service or the availabil- 
itv of the needed service in the facility."*> OCR has 
consistently taken the position that the community ser- 
vice obligation requires hospitals to address the needs 
of LEP patients.-’ Past OCR administrative remedies 
have included requirements that hospitals and nursing 
homes develop lists of bilingual interpreters, establish 
procedures for communicating with LEP patients at all 
hours of a facility’s operation, and notify patients that 


interpreter services are available.” 


Federal Block Grant Programs 


The secretary of Health and Human Services makes 
grants to public and private nonprofit entities to plan, 
develop, and operate community health centers serv- 
ing medically underserved populations and areas suf- 
fering shortages of health care personnel.*! Grant 
monies also are given to public and private nonprofit 
clinics serving migratory agricultural workers, seasonal 
agricultural workers, and their families. If a substantial 
number of patients with limited English proficiency 
are in a service area, federal law requires migrant 
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As a woman gets an eye checkup, her 
child eyes the photographer. 


health centers and community 
health centers to provide linguisti- 
cally and culturally appropriate 
services and outreach.* Similarly, 
federally funded alcohol abuse 
centers must use  language- 
appropriate outreach workers and 
identify employees who are able 


to translate full-time.*® 


Protections against “Patient 
Dumping” 


~B The Emergency Medical Treat- 

= ment and Active Labor Act 
(EMTALA) protects patients 
against “dumping.” That is, it generally requires all hos- 
pitals that participate in Medicare and have an emer- 
gency department to treat any patient in an emer- 
gency condition, regardless of the patient’s ability to 
pay. A violation of EMTALA occurs (1) when a hospi- 
tal does not adequately screen a patient to determine 
whether an emergency exists or (2) when a hospital 
discharges or transfers a patient (a) without informed 
consent before his or her condition is stabilized or (b) 
without certifying that, based on information available 
at the time, the medical benefits of transfer outweigh 
the risks involved. 

The extent to which EMTALA requires language- 
appropriate health care is largely untested. At the very 
least, issues arise with respect to EMTALA’s require- 
ments for informed consent and transfer. For exam- 
ple, the language barrier may be so severe that it is 
impossible for emergency room personnel to commu- 
nicate effectively with a patient and obtain the pa- 
tient’s informed consent for transfer. It is less clear, 
however, whether EMTALA mandates language- 
appropriate screening, and to date, no court has looked 
at this question. Courts have ruled that EMTALA may 
be violated if a patient demonstrates that the screening 
examination he or she received was not as thorough or 
careful as that which the hospital typically provides.” 
This reasoning might support a finding that EMTALA 
is violated by failure to provide translation services that 
allow the emergency room doctor to communicate 
with a conscious patient and allow the patient to under- 
stand the outcome of the screening. 


CONCLUSION AND RECOMMENDATIONS 


La ley no es silenciosa—the law is not silent—on provi- 
sion of linguistically accessible health care, but to date, 
enforcement has been spotty. As more LEP patients 
face the prospects of receiving delayed or inappropri- 
ate care or failing to understand the health care op- 
tions available to them, health care providers confront 
increasing risks if they do not provide accessible care. 
\ number of steps might be taken to make care more 
linguistically accessible. 

First, medical and provider associations, state of- 
fices, and community-based organizations should edu- 
cate the health care community about the laws that 
require provision of linguistically accessible health ser- 
vices and about the potential consequences of failing to 
adhere to these laws. 

Second, policy makers should provide top-down 
clarity that these legal protections are important and 
should be recognized. 

Third, the research community might assess the 
benefits and the net costs of providing linguistically 
accessible health care and articulate ways of providing 
this care economically. 

Fourth, consumers and their representatives, health 
plans and providers, foundations, and policy makers 
might experiment with programs designed to overcome 
linguistic and cultural barriers. This already is occurring 
in some areas. For example, hospitals in Seattle are 
banding together to contract with on-call inter- 
preter pools. Clinics across the country are working 
with community organizations to identify bilingual 
residents who can be trained as volunteer translators. 
Higher education institutions, such as New York’s 
Hunter College, are teaching students to serve as 
professional-level interpreters for college credit.*° In 
Oakland, California, Asian Health Services has trained 
community residents in interpretation skills and of- 
fered their services to local hospitals and community 
clinics.* In North Carolina, the Duke Endowment has 
funded the state’s Office of Minority Health and the 
state’s Area Health Education Centers Program to es- 
tablish the Spanish Language and Cultural Training In- 
stitute, which is sponsoring statewide training for inter- 
preters working in health and human service settings.” 

Finally, health care consumers and consumer orga- 
nizations might document problems with obtaining 
accessible care; report the problems to the affected 


providers and civil rights enforcement agencies; and 


participate in community-based efforts to resolve the 
problems. 
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landlord charges twenty dollars per person per day for 

eight persons to live in a substandard trailer. Children 

spend the winter in an apartment with no heat, al- 

though their parents were assured at the time of rental 
that the unit was heated. A landlord routinely refuses to refund 
security deposits owed to tenants. A baby is bitten by the rats 
that share his abode. 

The tenants in the preceding stories are all members of North 
Carolina’s growing Hispanic population. For any tenant, such 
experiences represent poor housing conditions and possible vio- 
lations of North Carolina’s landlord-tenant laws. However, fora 
significant percentage of the Hispanic population, the stories re- 

§ flect not only poor housing conditions but also discrimination 

in private rental markets. 

Not every case in which a tenant is forced to live in inad- 
equate housing or to pay excessive rents constitutes a case of 


discrimination. A showing of discrimination requires that there 


be at least two groups of people who are similarly situated but 
unequally treated. So, in the preceding stories, there is no dis- 
crimination unless the landlord provides better services and fa- 
cilities or charges lower rents to similarly situated non-Hispanics. 

Various provisions in the U.S. and North Carolina Constitu- 
tions, state statutes, and municipal ordinances prohibit discrimi- 
nation in housing. Typically the prohibitions apply to differential 
treatment based on race, color, sex, national origin, disability, 
familial status (whether or not families have children under age 
eighteen), and religion. The actions that are covered usually in- 


‘i clude the sale, rental, financing, and brokering of housing. 


The author is an Institute of Government faculty member who specializes 
in affordable housing and community development. 


Hispanics 
Private Rental Markets 


Top: a kitchen sink with no plumbing underneath; above: a 


gaping hole in the ceiling over a shower. 
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Race is the most frequently cited basis for housing 
discrimination complaints in North Carolina.- African 
Americans make up the majority of complainants,’ 
and most of the complaints involve rental properties 
where property managers and landlords purposefully 
give misinformation about housing availability and cost 
to avoid renting to such people.’ But industry watch- 
dogs estimate that the state’s emerging Hispanic popu- 
lation is the fastest-growing target of discrimination.’ 
Further, the cases of discrimination against Hispanics 
differ from those involving African Americans in that 
they typically do not involve refusals to rent. Instead, 
they involve differential and discriminatory provision 
of rental services, privileges, terms, and conditions. 
This article focuses on the extent 
of such discrimination, individu- 
als’ recourse under existing laws, 
and local governments’ options 
to encourage use of those laws. 

Housing problems may violate 
other laws than those prohibiting 
discrimination. An in-depth dis- 
cussion of them is beyond the 
scope of this article.' 


HOUSING CONDITIONS 


The 1990 census and more re- 
cent surveys reveal that Hispan- 
ics are both disproportionately 
poor and disproportionately poorly housed. In North 
Carolina, Hispanic renter households have the highest 
incidence of housing problems (see Figure 1). In 1990, 
almost 80 percent of Hispanic renter households that 
earned 30 percent or less of the median household in- 
come in their area experienced at least one housing 
problem, as did about 75 percent of the Hispanic 
renter households in the 31-50 percent income 
group.” Housing problems include structural problems, 
excessive rent burdens, and overcrowding. 

Structural problems are defined by the census as 
incomplete kitchen or plumbing facilities. The defini- 
tion does not include other important structural defi- 
ciencies, however, such as unsafe wiring, leaking roofs, 
and holes in floors or walls, and there are no reliable 
statewide data to reflect the extent to which Hispanics 
live in housing characterized by such deficiencies. 

Excessive rent burden is defined as paying in excess 
of 35 percent of gross household income in rent. North 
Carolina’s statistics regarding excessive rent burdens 
mirror national findings. For example, the average rent 
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Some landlords preferred 
to rent to Hispanics, for 
Hispanics were willing to 
accept poorer conditions 


in Wake County is $480 per month, but 44 percent of 
Hispanic households pay $500 to $749 per month, even 
though these households are poorer than the average 
Wake County household.’ Reports from the U.S. De- 
partment of Housing and Urban Development (HUD) 
indicate that Hispanics have the “worst case housing 
needs” of any group. The phrase describes households 
that do not receive federal housing assistance, pay 
more than 50 percent of their income for rent, and earn 
less than half of the median family income for the area 
in which they live. ' 

Overcrowding is defined as having more than one 
person for each room in a dwelling. A family of six liv- 
ing in five rooms—two bedrooms, one bathroom, one 
kitchen, and one living room— 
would be considered overcrowd- 
ed. In a typical situation, again in 
Wake County, a Hispanic house- 
hold may consist of four adults 
and five children living in a small, 
two-bedroom apartment. 


and were less likely to com- 
plain because of language 
barriers, unfamiliarity with 
housing laws, and fear of 
deportation even when they 
were in the country legally. 


HOUSING DISCRIMINATION 


Low income alone cannot fully 
account for the poor housing 
conditions in which many His- 
panics live. When common fac- 
tors, such as financial resources, 
are taken into account, differ- 
ences in housing conditions still remain. Nationally, 
Hispanics are twice as likely as whites to be inad- 
equately housed or overcrowded. '° 

In considering the Hispanic housing problem gener- 
ally, and housing discrimination specifically, it is impor- 
tant to recognize the significant diversity among 
Hispanics and their very distinct experiences with 
housing based on their country of origin and their re- 
gion of residence in the United States. For example, 
Cubans tend to be the most integrated and the most 
affluent Hispanic group and have had the least diffi- 
culty accessing housing markets. On the other hand, 
Puerto Ricans, largely residing in New York, are the 
poorest and have had the most difficulty accessing 
housing markets. In North Carolina the stories of hous- 
ing discrimination against Hispanics primarily involve 
people from Central America.'* 

Studies in other states indicate that some Hispanics, 
particularly those who are dark skinned, experience 
substantial discrimination in the private housing 
market.'* A study of housing discrimination released by 
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HUD in 1991 indicated that Hispanic renters seeking 
homes experience discrimination in at least half of 
their encounters with rental agents and landlords.'* 
Researchers studying North Carolina’s Durham 
County concluded that “finding safe, affordable 
housing in good condition can be especially difficult” 
for Hispanics. According to one community organizer 
cited in the study, “everywhere we go [in Durham] 
where there is substandard housing, there are His- 
panics.”'° The study pointed to discrimination, lan- 
guage 
causes for the poor housing conditions among His- 


barriers, and immigration-related issues as 


panics. Service providers and community members 
complained that some landlords preferred to rent to 
Hispanics, for Hispanics were willing to accept poorer 
conditions and were less likely to complain because of 
language barriers, unfamiliarity with housing laws, and 
fear of deportation even when they were in the 
country legally. 


LAWS PROHIBITING DISCRIMINATION 


The Fair Housing Act 


Title VIII of the Civil Rights Act of 1968, also known 
as the Fair Housing Act, is the principal federal statute 


designed to combat housing discrimination.' Congress 
passed the Fair Housing Act in 1968 primarily to elimi- 
nate racial discrimination in housing. However, the 
original protected classes included not only race but 
also color, religion, and national origin. Gender was 
added in 1974, familial status and disability in 
1988.'° Title VIII is enforceable through a suit in court 
or through the filing of an administrative complaint 
with HUD or a substantially equivalent agency. The 
North Carolina Human Relations Commission and 
seven local human relations commissions are consid- 
ered substantial equivalents to HUD (for information 
on how to contact these and other human relations 
commissions in North Carolina, see the sidebar on 
page 48).!” 


Section 1982 


Section 1982 of Title 42 of the U.S. Code—part of the 
Civil Rights Act of 1866—protects citizens of the 
United States from racial discrimination in, among 
other things, private and public rental housing. Al- 
though Hispanics are not technically a race (the group 
consists of many races), the statute prohibits discrimi- 
nation against Hispanic citizens in rental housing~’ 


Figure 1. North Carolina’s Low-Income, Renter Households 
with Housing Problems, by Race/Ethnicity and Income 
Group, 1990 


80 - 
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PERCENT WITH HOUSING PROBLEMS 
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Black 
RACE/ETHNICITY 


Hispanic 


0-30% 31-50% 51-80% 
Percent of Median Income in Area, Earned by Household 


Source: “Consolidated Plan for Housing and Community Development 
Programs, 1996-2000” (submitted to the U.S. Department of Housing 
and Urban Development by the State of North Carolina, Raleigh, 
1996), 21. 


because Section 1982 defines racial discrimination as 
Congress considered it in 1866. Thus Section 1982 
protects citizens against discrimination based not only 
on racial characteristics but also on ethnic characteris- 
tics and ancestry that were considered racial in the 
nineteenth century. Hispanics were considered a race 
in 1566. 


Section 1981 


Section 1981 of Title 42 of the U.S. Code—another 
part of the Civil Rights Act of 1866—prohibits dis- 
crimination based on race in the making of contracts. 
Section 1981 grants to all people the same rights as 
“white citizens” to make and enforce contracts. The 
statute is broad enough to cover housing discrimina- 
tion cases alleging refusal to rent or to grant privileges 
that normally accompany rental contracts. Section 
1981 applies to private as well as public discrim- 
ination.*! Like Section 1982, Section 1981 protects all 
people who were considered to be nonwhite in 
1866.~ Section 1981 is broader than Section 1982, 
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HUMAN RELATIONS AGENCIES 


* Asheville-Buncombe Human 

Relations 

Bob Smith, Director 

50 South Frenchbroad 
Avenue, Suite 214 

Asheville, NC 28801 

Phone (828) 252-4713 

Fax (828) 252-3026 


Cabarrus County Human 
Relations 

Greg Stewart, Director 

104 Church Street 

Concord,NC 28025 

Phone (704) 795-3537 

Fax (704) 786-7431 


* Charlotte-Mecklenburg 
Community Relations 
Willie Ratchford, Director 
600 East Trade Street 
Charlotte, NC 28202 
Phone (704) 336-2424 
Fax (704) 336-5176 


Duplin County Human 
Relations 

Warren Helper, Director 

Wallace, NC 


* Durham Human 
Relations 
Chester Jenkins, Director 
101 City Hall Plaza 
Durham, NC 27701 
Phone (919) 560-4107 
Fax (919) 560-4092 


Latin American Resource 
Center 

P.O. Box 31871 

Raleigh, NC 27622 

(919) 870-5272 
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Fayetteville Human Relations 
Theo McClammy, Director 
Elmer Floyd, Manager 

City Hall—433 Hay Street 
Fayetteville, NC 28301 
Phone (910) 433-1696 

Fax (910) 433-1535 


Gaston Human Relations 
Hugh Grant, Director 

P.O. Box 1578 

Gastonia, NC 28053-1578 
Phone (704) 866-3692 
Fax (704) 852-6048 


Goldsboro Community 

Affairs Commission 
LaTerrie Ward, Director 
P.O. Drawer A—City Hall 
214 North Center Street 
Goldsboro, NC 27533 
Phone (919) 735-6121 
Fax (919) 580-4344 


Greensboro Human Relations 
John Shaw, Director 

P.O. Box 3136 

Greensboro, NC 27402-3136 
Phone (336) 373-2038 

Fax (336) 373-2505 


Greenville Human Relations 
Cassandra Daniels, Director 
201 Martin Luther King Drive 
Greenville, NC 27835 

Phone (252) 329-4494 

Fax (252) 329-4313 


High Point Human Relations 
James Pettiford, Director 
P.O. Box 230 

High Point, NC 27261 
Phone (336) 883-3124 

Fax (336) 883-3419 


Lexington Human Relations 
Jean Thompson, Director 
28 West Center Street 
Lexington, NC 27292 
Phone (336) 248-3955 


Lumberton Human Resources 


Department 
James Moore, Director 
P.O. Box 1388 
Lumberton, NC 28359 
Phone (910) 671-3832 
Fax (910) 671-3814 


* New Hanover Human 

Relations Commission 

County Administration 
Building 

402 Chestnut Street 

Wilmington, NC 28401 

Phone (910) 341-7171 

Fax (910) 815-3587 


North Carolina Human 
Relations Commission 

Eddie W. Lawrence, Director 
217 West Jones Street 
Raleigh, NC 27603 
Phone (919) 733-7996 
Fax (919) 733-7940 


LATINO ORGANIZATIONS 


Latin American Association 
of North Carolina 

P.O. Box 20863 

Raleigh, NC 27619 

(919) 833-8225 
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El Pueblo Inc. 

P.O. Box 16851 

Chapel Hill, NC 27516 
(919) 932-6880 


* Orange County Human 

Relations Commission 

Annette Moore, Director 

110 South Churton Street 

P.O. Box 8181 

Hillsborough, NC 27278 

Phone (919) 732-8181, ext. 
2250 

Fax (919) 644-3048 


Raleigh Human Resources 
Division 

Hardy Watkins, Director 

P.O. Box 590 

Raleigh, NC 27602 

Phone (919) 831-6101 

Fax (919) 831-6123 


Rocky Mount Human 
Relations Commission 
Loretta Braswell, Director 
P.O. Box 1180 
One Government Plaza 
Rocky Mount, NC 27802 
Phone (252) 972-1182 
Fax (252) 972-1232 


Wilson Human Relations 
Commission 

Maurice Barnes, Director 

P.O. Box 10 

Wilson, NC 27894-0010 

Phone (252) 399-2308 

Fax (252) 234-2054 


* Winston-Salem Human 
Relations Commission 
Eugene Williams 
P.O. Box 2511 
Winston-Salem, NC 27102 
Phone (336) 727-2429 
Fax (336) 748-3002 


* HUD substantially equivalent 
agency. 
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however, because it protects all people (including 
aliens), not just citizens. 


The Equal Protection Clause 


The Equal Protection Clause of the U.S. Constitution 
requires courts to scrutinize strictly any governmental 
distinctions based on “suspect classifications,” which 
include race, national origin, and alienage (whether or 
not a person is a citizen). To recover monetary dam- 
ages for a violation of the U.S. Constitution, a plaintiff 
must sue under the Civil Rights Act of 1871, which is 
codified as Section 1983 of Title 42 of the U.S. Code. 
The purpose of Section 1983 is to allow people to seek 
compensation from local governments for violations of 
federally protected rights. A plaintiff may sue a private 
defendant under Section 1983 only when some nexus, 
or connection, exists between the private defendant’s 
action and the state. In other words, there must be 
some governmental, or state, action. The mere fact 
that a private landlord has received federal or state 
funding or is subject to heavy governmental regulation 
may not by itself provide a sufficient nexus for the 
court to find state action under Section 1983.-* The 
lower courts are in conflict about whether there is suf- 
ficient governmental action when a private landlord 
participates in the federal Section 8 program under 
Section 1437 of Title 42 of the U.S. Code, which pro- 
vides vouchers or certificates for low-income people, to 
subsidize the cost of private rents.~* 


North Carolina Fair Housing Act 


The state Fair Housing Act (Chapter 41 A of the North 
Carolina General Statutes) makes illegal the same ac- 
tions as the federal Fair Housing Act. The protected 
classes are race, color, sex, national origin, handicap- 
ping condition, and familial status. The state Fair 
Housing Act designates the North Carolina Human 
Relations Commission, which was created in 1963 to 
promote civil rights and equal opportunities for North 
Carolina residents, as the enforcing agency. 


GROUNDS FOR LEGAL ACTION 


The stories at the beginning of this article illustrate the 
poor housing conditions in which many Hispanics in 
North Carolina live. But to make a case of housing dis- 
crimination under any of the preceding laws, a plaintiff 
must show that the services or the facilities made avail- 
able to Hispanics differ in quality from those made 


available to other groups.*’ Moreover, under all the 
housing discrimination laws except the federal and 
state Fair Housing Acts, the plaintiff also must show 
that any discrimination was purposeful.*° This means 
that, under those housing discrimination laws, for a 
landlord or a property manager to be held liable, there 
must be some proof that he or she intentionally denied 
Hispanic tenants equal enjoyment of rental benefits 
because they were Hispanic. 

Unlawful purposeful discrimination includes the fol- 
lowing: 


Using different provisions in leases or con- 
tracts with Hispanics than in those with non- 
Hispanics 

Restricting the availability of facilities, such as 
an exercise or laundry room, to Hispanics while 
making the facilities fully available to all others 
Providing slower or lower-quality maintenance 
or repair services to dwellings owned or rented 
by Hispanics than to those owned or rented by 
others 

Requiring Hispanics to pay a higher security de- 
posit than others must pay 

Refusing to return security deposits to Hispan- 
ics while refunding deposits to members of other 
groups 

Evicting Hispanics but not others for late pay- 
ment of rent 


Under the federal and state Fair Housing Acts, dis- 
crimination does not have to be purposeful. Discrimi- 
natory effect suffices. Thus a practice that is com- 
pletely neutral on its face might be unlawful under ei- 
ther statute if a showing can be made that the prac- 
tice has a disproportionate effect on a protected 
group. The following practices might be unlawful un- 
less there is a legitimate, nondiscriminatory business 
justification: 


Refusing to allow unrelated persons to rent a 
unit together 

Imposing stricter occupancy limits than the law 
requires 

Requiring that English be spoken in common 


areas 


OTHER OPTIONS 


Despite decades of judicial and legislative pronounce- 
ments, housing discrimination remains an intractable 


problem. Steps that governments may take to combat 


the problem include market tests, or audits, to detect 
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misconduct; partnerships with housing organizations 
and other civil rights organizations to conduct out- 
reach and education activities; and improved training 
of appropriate government officials and better coordi- 
nation of local government efforts pursuant to the fair- 
housing component of consolidated plans (described 
later). 


Audits 


Private organizations like the North Carolina Fair 
Housing Center provide auditing services to local gov- 
ernments. In an audit, matched teams of at least two 


people of different racial and ethnic groups but of the 


same gender and approximately the same age test the 
market for differential treatment. The auditors receive 
the same training in how to behave during an audit 
and are assigned similar incomes, occupations, and 
family characteristics for purposes of the audit. During 
the audit they visit landlords or managers in succession 
(first one team member, then the other) to inquire 
about available housing. On a detailed survey form, 
each auditor separately records what he or she is told. 
Discrimination is determined by systematically less 
favorable treatment of minority auditors.” The result- 
ing data, which are the property of the local govern- 
ment, may be used to refine outreach and education 
efforts. 


Partnerships 


Many Hispanics are unaware of either their right to file 
a discrimination complaint or the process involved in 
filing one.*> This reinforces the need for education and 
outreach. Because the language barrier often is cited as 
a major contributing factor to Hispanics’ failure to ac- 
cess the system, local governments might consider 
partnerships with local Hispanic organizations to dis- 
seminate information in Spanish on laws prohibiting 
housing discrimination. 


Consolidated Plans and the Requirement for 
Fair-Housing Analysis 


Local governments also have the authority and even 
the legal responsibility in some circumstances to 
promote fair housing. Local governments receiving 
community development block grants or HOME low- 
income assistance funds must consider the impedi- 
ments to fair housing within their jurisdictions and 
formulate a consolidated plan for using their federal 
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dollars to overcome the barriers. In formulating the 
plan, local governments must consider all residents, 
including those least likely to raise their voices. The 
fair-housing provision offers governments an opportu- 
nity to support staff training and coordinate efforts to 
promote fair housing. 


CONCLUSION 


In North Carolina the problem of housing discrimina- 
tion has become more complicated in recent years as 
the state’s demographics have shifted to a more 
multicultural society. Housing controls access to eco- 
nomic and social opportunity. It shapes social status 
and personal identity. A person’s place of residence 
determines the school that his or her children will at- 
tend and the kind of community in which the children 
will grow up. It often affects the quality of public ser- 
vices, including public safety and recreation. To pro- 
mote the well-being of residents, local governments 
must protect the right of every one to be free from dis- 
crimination in choosing a place to live. 
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Helping Reach 
Their Potential 


One School’s Experience 


KERRY CLEMENT 


s the “family specialist” (school social worker) at Carrboro El- 
ementary School, which is part of the Chapel Hill-Carrboro 
(N.C.) City Schools, | work with close to 150 families, about one- 
fourth of whom are Hispanic. My role is to help all families and 
students resolve issues that may be interfering with students’ ability to 
reach their potential in school. These issues range widely, from attendance 
to medical matters to parenting skills to school involvement. I do much of 
my work in the community and in homes. I 
also spend considerable time functioning as a 
liaison to community agencies, helping locate 
services for the families | work with. This ar- 
ticle describes my growing work with the His- 
panic population in Carrboro. It also dis- 
cusses the various needs of that population 
and the ways in which the school and the 
school system are trying to meet them. [For a 
discussion of schools’ legal duties toward stu- 
dents who may not speak English profi- 
ciently—and toward the small proportion 
who may not be legal immigrants—see the 
sidebar, page 54.] 
Carrboro Elementary serves about 540 stu- 
dents in kindergarten through fifth grade, 58 
percent of them white, 20 percent African 


American, 16 percent Hispanic, and 6 percent 
of other races and backgrounds. The number 
of Hispanic students at the school has increased significantly in the 1990s, 
from 10 (2 percent) in 1993, to 49 (9 percent) in 1997, to 86 (16 percent) in 
March 1999. The growth in this group has been greater than that in any 
other Carrboro Elementary group. 

Working with the expanding Hispanic population at the school has been 


challenging and rewarding. Most of the Hispanic parents who are referred 
for my services speak Spanish only. Both the parents and the students may 
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have skill deficiencies in their native language, in many 
instances the result of lack of education according to 
North American standards. Many of the families that 
I work with have come from poverty in their native 
countries. Some parents describe living in shacks with 
dirt floors and often eating only one meal a day. Many 
parents report that they have come to the United 
States to offer their children a better life. Generally 
they strongly support their children’s education and 
are very grateful for any assistance they or their chil- 
dren receive from the school. 

One or both parents in the families I serve typically 
work long days (10-12 hours), often at physically de- 
manding labor such as construction or landscaping. 
Sometimes the pay is less than the minimum wage. For 
example, one father washes dishes at a restaurant from 
10:00 in the morning until midnight, six days a week, 
with only a lunch and a dinner break. He earns $3 an 
hour. 

Most Hispanic children who attend Carrboro Ele- 
mentary live in communities that have become pre- 
dominantly Hispanic as new arrivals have searched for 
support and commonality. Most parents report that 
their life is much better in the United States than in 
their countries of origin, although many North Ameri- 
cans would consider it poverty. 

Historically in the Chapel Hill-Carrboro City 
Schools, students of “limited English proficiency” 
typically have been children of people who are in the 
United States for a limited time to attend graduate 
school at The University of North Carolina at Chapel 
Hill. In general, the parents have been somewhat bilin- 
gual, if not fluent in English, and thus their need for 
translators has been very limited. Their need for the 
services of a family specialist also has been limited. 

However, as the number of Carrboro students and 
families who speak Spanish only has swelled and as 
those families have taken up long-term residence, the 
need for translators to communicate with them has be- 
come obvious. For many years Carrboro Elementary 
has offered Spanish language to students in grades 2-5, 
and asa result, the school has two Spanish teachers, one 
full-time and one part-time. Until recently these two 
teachers and the English-as-a-second-language (ESL) 
teacher who spoke Spanish fluently did most of the out- 
reach and the translation to integrate Hispanic families 
into the school. They translated at parent-teacher con- 
ferences, helped new parents with forms, checked with 
families when students were not at school, and helped 
resolve issues with Spanish-speaking students during 
the school day. They did this work outside their teach- 


ing time, frequently during their planning time or in the 
evenings and on weekends. 

As the number of parents and teachers seeking 
these services grew, it became a struggle for the Span- 
ish teachers and the Spanish-speaking ESL teacher to 
meet everyone’s needs and fulfill their teaching respon- 
sibilities. Also, it became apparent that because of the 
language barrier, services such as those of the family 
specialist were not reaching the Spanish-speaking-only 
families who could benefit from them. The Spanish 
teachers and the Spanish-speaking ESL teacher began 
to advocate for a nonteaching 


bilingual or translator posi- 
tion. In response, in fall 1998 
the Chapel Hill-Carrboro 
City Schools contracted with 
a bilingual person to provide 
translation services. At first, 
the services were somewhat 
limited, focused on parent- 
teacher conferences. Soon, 
however, staff obtained per- 
mission to use the bilingual 
contractor as needed. Also, 
since fall 1998, the school has 
contracted with a second bi- 
lingual person. 

The school system is com- 
mitted to providing ESL ser- 


Many parents report 
that they have come 
to the United States 
to offer their chil- 
dren a better life. 
Generally they 
strongly support 
their children’s 
education and are 
very grateful for any 
assistance they or 
their children receive 
from the school. 


vices, but resources have not 
always been sufficient to 
bridge the language barrier. For the 1998-99 school 
year, the district as a whole had 8 ESL teachers serving 
400 students, a ratio of 1 to 50. Often such a ratio does 
not allow children to make a full transition to English 
before they are “mainstreamed” (integrated full-time 
into the regular classroom) and required to take the 
North Carolina end-of-grade tests. 

Another way in which Carrboro Elementary has at- 
tempted to help Hispanic families adjust to the school 
is to create the position of Hispanic liaison on the 
parent-teacher association (PTA) board. The liaison, a 
bilingual parent, keeps members of the Hispanic com- 
munity informed about school activities so that they 
may participate. This person sends information home 
in Spanish with the students and contacts parents per- 


sonally, by telephone, to invite them to events. 
Despite the need for greater funding, the parents of 
the Hispanic students have generally praised the sup- 
port services that Carrboro Elementary provides for 
their children. “When I would come to pick up my 
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SCHOOLS’ LEGAL DUTIES 


ost children enrolled in North Carolina's 
M public schools are U.S. citizens, and the 
public schools’ obligation to provide them 
with an education is not in doubt. Readers 
may wonder, though, whether public schools 
must serve children who are not U.S. 
citizens—who may, in fact, be illegal 
immigrants—and whether public schools 
must assist children, citizens or not, whose 
proficiency in English is limited. This sidebar 
addresses those issues. 


MUST PUBLIC SCHOOLS ENROLL AND 
PROVIDE SERVICES TO ILLEGAL IMMIGRANTS? 

Yes. Although the U.S. Constitution does not guarantee 
children a right to an education,' once a state provides 
public schooling, it may not discriminate on the basis of 
national origin. The Equal Protection Clause of the Four- 
teenth Amendment protects all people, whether they are 
legally or illegally present in the United States. Public schools 
may not refuse to enroll or provide services to a person on 
the basis of his or her immigration status. 

The U.S. Supreme Court established this proposition in 
1982 in Plyler v. Doe.’ In that case the Court reviewed a Texas 
statute that prohibited illegal immigrants from enrolling in 
the state’s public schools. For the statute to meet the 
requirements of the Equal Protection Clause, which generally 
requires that federal and state laws treat all people equally, 
Texas had to show that some substantial state interest 
justified its denial of educational benefits to illegal immi- 
grants. The Court found on balance that the state's interests 
were insufficient to warrant denying educational benefits to 
a select group of children. 

In its opinion the Court emphasized the extraordinary 
importance of education, both to individuals and to society 
as a whole. It found that education plays a fundamental role 
in maintaining the fabric of American society and is perhaps 


the most important function performed by state 
and local governments. Denying a free public 
education to children because of their immigra- 
tion status would result in a lifetime of hardship 
for them, the Court reasoned. Also, the Court 
observed, the children who bore the burden of 
the statute were innocent of any wrongdoing, 
having little or no control over where they lived 
and whether their parents complied with U.S. 
immigration laws. 
The Court rejected each of the justifications 
offered by the state of Texas for its policy, find- 
ing them insufficient to warrant the potentially 
devastating consequences of denying an education to a 
child. The Court also found little evidence to support the 
state’s assertions—for example, that free public education 
leads to illegal immigration, which in turn imposes a sig- 
nificant burden on the state’s economy. To the contrary, the 
Court noted, the dominant incentive for illegal immigration 
is employment; few if any illegal immigrants come to the 
United States to avail themselves of a free education. Further, 
the available evidence suggested that illegal immigrants 
underuse public services while contributing their labor to 
the local economy. 

After Plyler, California voters approved a law (Proposition 
187) denying the benefits of public elementary and second- 
ary education to illegal immigrants. Relying on the mandate 
of Plyler, a federal district court declared the law unconstitu- 
tional.’ 


MUST PUBLIC SCHOOLS ASSIST STUDENTS WITH 
LIMITED PROFICIENCY IN ENGLISH? 

Yes. The law requires public schools to take “appropriate 
action” to remedy any language deficiencies of students with 
limited English proficiency (LEP). In the 1974 decision Lau v. 
Nichols, the U.S. Supreme Court held that, by failing to pro- 
vide English-language instruction to children who do not 


kids,” a parent told me, “I could see how much atten- 
tion the teacher was giving them.” The children them- 
selves are aware and appreciative of their teachers’ 
efforts. “My teachers would give me worksheets and bi- 
lingual books when the others were doing things that 
were too hard for me,” recalled one fifth- 
grade girl. “Also, if there was something I 
didn’t understand, they would finish ex- 
plaining it to the others, and then they 
would explain it to me slowly.” A fifth- 
grade boy reported, “My teacher would 
give me short assignments to do, and she 

would let me write them in Spanish.” 
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The parents often are surprised and overwhelmed to 
learn how intelligent their children are. Many feel that 
their children already have far surpassed them in edu- 
cational level. 

Most of the parents consider themselves a part of 
the school and are comfortable in the school setting. 
“We feel welcome at Carrboro Elementary,” says one 
parent. “Our children are happy because the teachers 
try to communicate with us. They call us and send us 
notes in Spanish. And if there is a meeting at the 
school, a translator comes to help us.” 

The families have warmly welcomed me into their 
homes, and they have been comfortable coming to my 
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speak English, a public school violates Title VI of the Civil 
Rights Act, which prohibits discrimination based on national 
origin. Such a failure denies these students a “meaningful 
opportunity” to participate in public education.* 

Shortly thereafter, Congress passed the Equal Educational 
Opportunities Act.° This law prohibits states from denying 
educational opportunities to individuals on account of their 
race, color, sex , or national origin by failing to take “appropri- 
ate action” to overcome language barriers that impede equal 
participation in instructional programs. 

An increasing number of students in North Carolina have 
limited English proficiency. The North Carolina Department 
of Public Instruction (DPI) counted 28,771 students in the 
1997-98 school year who were enrolled in an LEP program. 
DPI estimates that, by the 1999-2000 school year, 35,771 
students will be participating in such a program.°® 

Schools must take two basic steps to satisfy the require- 
ment of “appropriate action.” First, they must identify and 
evaluate LEP students. Second, they must devise and im- 
plement a sound educational program that helps LEP 
students overcome language barriers. Such a program 
may take various forms, among them English as a second 
language (ESL), which removes LEP students from the 
regular classroom for a short time each day for instruction 
in English; and bilingual education, which essentially leaves 
LEP students in the regular classroom, where they receive 
instruction in both English and Spanish until they develop 
proficiency in English.’ 

There is no consensus on which kind of program is the 
most effective, and the courts give local education institu- 
tions latitude in meeting the needs of LEP students. Courts 
generally use a three-part test to determine whether a 
school has met its obligations: ® 


1. Is the program based on an educational theory 
recognized as sound by experts in the field, or at 
least as a legitimate experimental strategy? 


Is the program reasonably calculated to implement 
that theory? 

3. After being used for a sufficient trial period, has the 

program produced satisfactory results? 


Ultimately the courts focus on whether schools have 
“made a genuine and good faith effort, consistent with local 
circumstances and resources, to remedy the language 
deficiencies of their students.”°—Chad Ford 


The author is a third-year law student at the Georgetown University 
Law Center. He was a law clerk at the Institute of Government in 
summer 1999. 
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office in the school. However, finding resources to 
meet their needs is often challenging. The circum- 
stances of their presence in the United States fre- 
quently block access to community resources. Many of 
the traditional resources require a Social Security num- 
ber or a “green card” (Immigration and Naturalization 
Service form 1-551, the Alien Registration Receipt 
Card, which authorizes the cardholder to work). Some 
of the Hispanic adults with whom I work have 
neither. 

To enroll their children in public school, families 
must understand the registration process and produce 
a birth certificate and proof of residence. Most of the 


time, parents have a birth certificate. How- 
ever, the registration process and proof 
of residence can be roadblocks. Word of 
mouth in the community seems to be 
effective in communicating how to register. None- 
theless, at times I learn about a family that has been in 
the community for several months and is keeping the 
children at home with their mother. For example, in an 
adult ESL class recently, the instructor was asking the 
students—all males, all fathers—about their families. 
One student described his children, and the instructor 
asked where they went to school. He replied that they 
did not. The family had been in the county for four 
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months, the father in the ESL class 
for four weeks. The ESL instructor 
notified me, and we arranged to reg- 
ister the children and take the fam- 
ily on a tour of the school. 

\s for proof of residence, because 
many families new to America 
move in with a relative, they do 
not have the necessary docu- 
mentation, such as a lease or a bill in their 
name. The school system has made sure that 
it has information available in Spanish for 
these families about how to get an affidavit of their resi- 
dency, an alternative form of proof. Sometimes, 
though, getting the children registered for school takes 
the creativity of a translator, a family specialist, and the 
registrar. 

Helping students obtain adequate health care—a 
virtual prerequisite to their reaching their educational 
potential and sometimes a legal requirement—is a 
major challenge. For example, state law requires cer- 
tain immunizations for school enrollment. Children 
may register for school without the immunizations, but 
to stay in school, children must be in the process of 
getting them. Because of the type of employment that 
many of the families have, they do not receive health 
benefits through their employer. Most of the families 
are either afraid to go to a government office to apply 
for services, or already have been informed that they do 
not qualify for a resource because they do not have the 
necessary information, such as verification of income 
(typically a pay stub). As a result, programs such as 
Medicaid are not being made available to them. Many 
health clinics also require information such as verifica- 
tion of income in order to extend financial assistance 
under their sliding-scale fees. Even a nominal fee of 
$15 per patient per visit can be unrealistic for a family 
with a monthly income of $1,000. 


The Student Health Action Clinic in 
the Carrboro community has been a great 
resource for all families but especially for 
Hispanics. This UNC-CH clinic operated 

by medical students under the supervi- 

sion of an attending physician is 

open on Wednesday evenings with 

no appointment necessary and no cost to 

the patient. The Inter-Faith Council for Social 

Service also offers an evening clinic and often has 

had a bilingual physician among the medical person- 
nel who rotate through. 

Transportation can be another roadblock to health 
care. If a family has a car, the father typically drives it 
to work. Frequently fathers work late hours and cannot 
go with their families to see a doctor. They hesitate to 
take a day off work because their families need the 
money they earn. Many of the mothers I work with 
prefer to have their husbands accompany them when- 
ever they interact outside the home or the community. 
When the husbands cannot go, some mothers are un- 
comfortable about taking their children to a medical 
facility with which they are unfamiliar. 

This year the Inter-Faith Council created a Hispanic 
division to ensure that Spanish-speaking families have 
access to all the council’s services. Staffed by a bilingual 
person from AmeriCorps (a volunteer service organiza- 
tion created by the federal government in 1993), the 
division has been a tremendous support in locating re- 
sources of all kinds, translating, and physically helping 
families get to medical services. 

There are similar roadblocks in obtaining other ser- 
vices that help children reach their educational poten- 
tial—food, housing, legal assistance, and more. Once a 
family is comfortably connected with services, it will 
usually use them. However, the challenge is to connect 
the family and secure the level of comfort and trust 
necessary to support the connection. 


RECENT PUBLICATIONS oF tHe institute oF GOVERNMENT 


1999 Replacement Pages to Carolina 
County, North Carolina, Comprehensive 1998 
Annual Financial Report for the Fiscal 
Year Ended June 30, 19X1 

1999 

Prepared by the Fiscal Management Section, 
Department of State Treasurer; Gregory S. 
Allison; K. Lee Carter, Jr; and S. Grady 
Fullerton 

No charge 


$25.00* 


1999 edition 


$30.00* 


Fall 1999 


North Carolina Public Defender Manual 
John Rubin and Thomasin Hughes 

North Carolina Juvenile Code and 
Related Statutes Annotated 


Published by LEXIS Law Publishing 


Legislative Zoning Decisions: 
Legal Aspects 

Second edition, 1999 

David W. Owens 

$36.00 paperback* 

$42.00 limited-edition hardback* 


For ordering information, see opposite. 
*N.C. residents add 6% sales tax. 
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Employment Law: 
A Guide for North Carolina 
Public Employers 


Third edition, 1999 

Stephen 

Allred 


Offers guidance to 
public employers LdWw 


and employees in Corolina 
North Carolina on Public Employers 


the law governing 
the employment 
relationship. Pri- 
marily intended 
as an explanation 
of the law, not a 
policy guide. | 
Examines topics | 
such as the 
employment-at- 

will doctrine and 

its exceptions; employment discrimination 
claims; recruitment and selection; discipline and 
discharge; constitutional issues in employment; 
the Americans with Disabilities Act; the Family 
and Medical Leave Act; the North Carolina 
Workers’ Compensation Act; public records; and 
public-official liability. The book contains 
sample personnel policies in the appendixes, 
including a new sample policy on drug and 
alcohol testing. 


ORDERING INFORMATION 


Subscribe to Popular Goverment and 
receive the next four issues for $20.00* 


Write to the Publications Sales Office, Institute of 
Government, CB# 3330, UNC-CH, Chapel Hill, 
NC 27599-3330. 


Telephone (919) 966-4119 

Fax (919) 962-2707 

E-mail to khunt@iogmail.iog.unc.edu 
internet URL http://ncinfo.iog.unc.edu/ 
Free catalogs are available on request. 


To receive an automatic e-mail announcement 
when new titles are published, join the New 
Publications Bulletin Board Listserv by visiting 


*N.C. residents add 6% sales tax 
Sales prices include shipping and handling 


Punishments for North Carolina Crimes 


and Motor Vehicle Offenses 
1999 

John Rubin and Ben F. Loeb, Jr. 
$15.00* 


Combines punishment charts from 
each area into one convenient 
reference tool, which is current 
through the close of the 1998 session 
of the General Assembly. Punish- 
ments begins with an introduction to 
structured sentencing, which applies 
to most offenses committed on or 
after October 1, 1994. That intro- 
duction is followed by tables 
necessary for determining the 
appropriate sentence for each class 
of felony and misdemeanor listed 

in the charts. The motor vehicle 
section of the book lays out the 
penalties and license conse- 
quences for the more common 
offenses. Each section contains 

a detailed table of contents, a 

usage guide, the chart itself, 

and an index. 


A Guide for North Carolina State Boards, 
Commissions, and Councils in = 


Executive Branch 
1999 

Milton S. Heath, Jr. 
$14.00* 


Offers an orientation on basic public 
law issues for people serving on state 
boards and an introduction to the 
official duties and responsibilities of 
all citizen members of citizen boards, 
commissions, and councils that are 
policy makers and advisers to state 
government. It serves as a primer 

for prospective or new members 

and as a reference for more ex- 
perienced members. Also of in- 

terest to departments of state 
government that staff and assist 
these boards and to citizens and 
members of the media with a 
general interest in state government. 
Appendixes include constitutional provisions, 
selected statutes, and executive orders. 
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POPULAR GOVERNMENT 
(ISSN 0032-4515) 
Institute of Government 
CB# 3330 Knapp Building 
The University of North Carolina at Chapel Hill 
Chapel Hill, NC 27599-3330 


ADC 270 
$136 Pi 


UMI 

PERIODICALS CHECK-IN 

PO BOX 1346 

ANN ARBOR MI 48106-1346 


...and at the same time 
to preserve the form and spirit of 
popular government... 


—James Madison 
The Federalist, No. 10 
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